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L | NTRODUCTI ON

Popul ar struggl es have an anbi val ent rel ationshipwiththe law At

one level , they tend to see lawas aforce for status quo, whi ch nust

ei ther be contested as part of alarger political struggleor largely
ignoredasirrelevant. Lawis al soatool depl oyed by the powerful for

donminating the masses and control | ing their resistance, especially
through its nonopol y over the use of force. The key actors inthe
enact nent and enf orcenent of |aw—|egislators, admnistrators and
judges — are usual Iy drawn fromel ite sections of soci ety and are
traditional |y not part of popul ar struggl es evenif they synpat hi ze
wththeir goals. Innost Third Vrld soci eties, the divisions between
the wor | ds of the popul ar novenents of the powerl ess and the | aw
arestark.

Yet, evenas | awis atool of donmination, it al so provides space
for resistance. Inthat sense, |awcontains the inpul se to doninate
and sel f-destruct wthinitself. Inthe context of globalization, this
has energed as a fundanental sensibility.!  course, much depends
onthe legal terrain on whichresistance takes place and the
particularities of national or international legal/politica culture
inquestion. But thereisanincreasingsensibilitythat lawis a
terrain of contestation between different actors incl udi ng soci al
novenent s and states, and that atheory of | awor adj udi cati ont hat
ignoresthisfact, isinadequate. There are several reasons why this
i s so, under conditions of globalization. First, | awoperates at
mul tipl e scal es under gl obal i zation, sinultaneously at international,
national and | ocal |evels. As such, it provides nuch greater
opportunity to use | awas atool of contestation by soci al novenents
who can depl oy | egal tool s at one | evel agai nst anot her (Sant os 2002
chapter 9; K ug 2000: chapters 3 and 6). Second, the forces that
soci al novenents are up agai nst in their counter hegenonic
struggl es are often a conbi nati on of | ocal and gl obal elites, andthat
inturndefines the space for apolitics of resistancethat is neither
purely | ocal nor global (K ug 2000: 50-51; Esteva and Prakash 1998).

1 Of course, there is an emerging idea that globalization is itself a phenomenon that is slowly tapering
off, not possessing the kind of vigor it had in the 1990s. | don’t engage with this larger theoretical
and empirical issue here. For discussion, see Dirlik (2000).



Thisis particularly sointhe case of contestations over devel opnent
(Khagram R ker and Si kki nk 2002: chapter 1) and especi al | y over
| arge dans (Worl| d Comm ssi on on Dans 2000). Third, thereis a
great deal of hybridizationof law, not sinply inthe node of | ex
nercatoria (Dezal ay and Garth 1997), but through such means as
judicial globalization (S aughter 2000), world constitutionalism
(Acker man 1997) and gl obal rul e of | awprograns (Carot hers 1998).
Fourthly, thereis anincreasingly vertical and horizontal grow h of
international |egal norns in areas such as human rights, indi genous
peopl es’ rights, environment and sust ai nabl e devel opnent, and a
proliferationof international judicial and political arenas where
donest i ¢ deci si ons coul d be contested. Thisinturncreates political
opportunities for maki ng cl ai ns that derive their force from
conparative and i nternational | egal devel opnents.

Despite this encouraging pluralization of nornmative
opportunities for contestation, the outcones of social nmovenents’
engagerments with the laware highly uncertaininterns of their
i mpact either onlawor onthe novenents thenmsel ves. Put
differently, the pluralizationof the nornative space andthe ability
to contest seemto of fer neither a guarantee of success for soci al
noverent s t hat choose to engage | awas part of their political
nobi | i zation nor propel lawinthedirectionthat is nost hel pful to
noverent goal s. The out comes of the dial ectic between | awand
soci al novenents seemt o depend on a nunber of scripts that are
bothinternal and external tolaw and seemto depend on particul ar
local and national contexts. These scripts need to be unearthed and
examned to properly appreciate the rol e of | awin counter hegenoni c
ol obal i zati on.

Furthernore, it is unclear howto judge t he success of the
out cones of social nmovenents’ depl oyment of |awand courts in
their struggle. Bothinlawand social sciences, nuch debat e surrounds
thisissue. Legal schol arshiptendstocel ebratethe heroicrol e pl ayed
by j udges and | awyers, especiallyin‘constitutional nonents’ when
fundamental conflicts exist insociety over theterns of political
and soci al |ife. This tendency, no doubt nore pronounced i n common
lawjurisdictions, tends to reduce historical evolutionof lawto
epi sodi ¢ i nterventions by charisnatic judges, divorced fromthe

soci a context inwhichsuchjudges act.?2 In social sciences, it is
hard to knowhowto eval uate the rol e pl ayed by |l awand courts in
popul ar nmovenents. Does one judge by t he change i n out cores
and i f so, shoul d one focus on changes i n public policy or private
conduct ? Shoul d t he focus be on t he change i n processes of deci si on
naking and i f so, at what | evel ? O shoul d t he f ocus be on sonet hi ng
nor e fundanent al , on the changes i n soci al and et hi cal val ues t hat
are bei ng contested? A the bottomof this debateis the question of
towhat extent | awis separate fromthe socia andthe cultural .
Inthis paper, | offer ananal ysis of therole of lawinthe
Nar nada val | ey struggl e, especial |y that whi ch was waged by one of
I ndi @’ s most prom nent soci al novenents inrecent years, Narnada
Bachao Andol an or NBA (Save the Narrmada), with a specific focus
onlndia s Suprene Gourt. The NBAroseinreactiontothe |Indian
government’ s plan to construct a | arge nunber of dams al ong t he
Narnada river, contestingtherelief and rehabilitation provided for
displaced famlies at first, and subsequent!y chal | engi ng t he dans
t hensel ves as bei ng destructive. Wil ethe NBAis not the only soci al
novenent of the di spl aced peopleinthe Narnada valley, it is easily
the nost prom nent and perhaps the | argest, but | do focus on the
struggl e as awhol e vhereit is appropriate. Thefocusinthis chapter
ontherol e played by lawat mul tipl e scal es and by t he | ndi an Supr ene
Gourt inthe struggl e waged by the NBAis particul arly useful for
understanding the rol e of | awand courts i n counter hegenonic
gl obali zati on for several reasons. First, theresistanceinthe
Narnmada val l ey i s wel | known for its transnational character, both
inthe conposition of the actors andinthe terns wth whichthe
resi stance inthe val l ey was conducted. The resi st ance novenent
consi sted not only of the di spl aced peopl e i nvalley, consisting of
farmers, wonen, tribals, and | ocal N33 but al so west ern NGGs,
transnational social novenents as well as ot her overseas actors
i ncl udi ng i ndi vi dual s fromt he I ndi an O aspor a who wer e concer ned
about the social and envi ronmental aspects of the damprojects. The
prot agoni sts of the dans included west ern dam buil di ng
mul ti nati onal corporations, the Wrld Bank, | ocal |ndian
corporations, several western governnments, |ndianstate and federal

2  For arecent example in American legal scholarship, see Strauss (1996).



governnents, apl ethoralocal and forei gn anal ysts and consul t ants
and sections of the Indian D aspora. The actors were thus a mix of
I ocal, national and gl obal actors. The resistance was franed not
sinplyinterns of |ocal |aws and the I ndian constitution, but al so
interns of international |awand gl obal public policy. Second, the
nornmative and institutional franework for the Narmada damproj ects
operated at many scal es, fromthe gl obal scal e (international
institutions, global norns and forei gninvestnent), national scal e
(constitutional norns, statutes and adninistrative mechani sns) to
thelocal scale (local crimnal law tribal rules, custonary norns
and informal property rules). At any gi ven nonent, the NBA was
si nul t aneousl y engaged with norns and i nstitutions at multiple
levels. Third, the I ndian Suprene Gourt played a ngjor roleinthe
political struggleof the NBA by allowngit tocontest theraising of
the hei ght of adamontheriver at first as part of aseries of victories
that the NBAwas notching up global ly in the early 1990s, and t hen
dealingit anaor blowin 2000 by al | ow ng the hei ght of the damto
be i ncreased and t he construction to proceed w th sone condi ti ons.
As such, understandi ng the rol e pl ayed by the I ndi an Suprene Court
i nthe struggl e waged by the NBA nmay of fer val uabl e | essons i n
under st andi ng the rel ati onshi p between | aw resi stance and courts
inthe context of globalization. Fourthly, the Narnada val | ey struggl e
nmay al so of fer some sobering | essons injust howdifficult itisto
judge the rol e pl ayed by | awand courts i n count er hegenonic
globalization. Thisis partly duetothe vast tine frane w thinwhich
t he resi stance evol ved, at | east over a period of nore than two decades
and t he epi sodi c i nteraction between the | awand the acti ons of the
NBA It isasoduetothedi fficulty of decidingat just which point
one nust j udge whet her | aw has been operating in either the
hegenoni ¢ or the counter hegenoni c node. Wil e this does not
elimnate the need to understand the i nportant rol e pl ayed by courts
and | awi n count er hegenoni c gl obal i zation, it does conpel what |
woul d terma | ongue duree onthe | awand gl obal i zati on | i nkage.
Inthe |ight of these issues, | probe answers to several
questions inthis paper. They include: what | evels of |aw
(international, national, |ocal) didthe NBAengage and where and
whenwas it ableto have aninpact onthelegal terrain? QConversely,
howdi d | awshape the NBA s strategi es and goal s? Dditsresort to

| aw produce a hegenoni ¢ or count er hegenoni ¢ out come? (Santos
2000: 467). The paper isdividedintofour nainparts. InPart I, |

anal yze the rel ati onshi p between | aw, gl obal i zati on and count er
hegenoni ¢ gl obal i zation and try to i dentify sone key t heoreti cal
issues whicharerelevant tothe NBAstruggle. InPart III, | discuss
the evol uti on of the NBA s struggl e and provi de background to t he
litigationbeforethe Indian Suprene Gourt. InPart IV, | discussthe
j udgrent of the I ndi an Suprene Court and critique what | call the
donminant scriptsthat reveal thelimts of | awin counter hegenonic
gl obal i zation and nore broadly i n the use of |awin social novenent
struggles. InPart V, | discussthree possibl e nodes of assessingthe
rel ationship between the NBAstruggl e and the | aw, and fi nd t hat
whil e the rel ati onshi p bet ween t he NBA struggl e and t he | awwas
nore positive at theinternational |evel, at the national and | ocal
level sit was nuch nore oppositional. InPart M, | drawthe overal |

concl usions onthe rol e of | awin counter hegenoni c gl obal i zati on
inthelight of the NBA s experi ence.

. LAW SOCI AL MOVEMENTS AND COUNTER
HEGEMONI C GLOBALI ZATI ON:  SOME
THEORETI CAL | SSUES

There are several theoretical issuesinthinkingabout therelationship
bet ween | aw and soci al nmoverents in the context of counter
hegenoni ¢ gl obal i zati on that are of rel evance tothe NBA s struggl e.
Frst, the distinctionbetweeninternational and donestic spheres
that issocentral totheself-constitutionof law wthitsdisciplinary
boundari es around t he doctri ne of sovereignty, nakes little sense
when we consi der what soci al novenents do. Social nmovenents
areincreasingly organi zedtoengageinpolitica strugglesat mitiple
level s fromthe | ocal tothe gl obal (Khagram R ker and S kki nk 2002)
whereas | awstructures social relations at miltiplelevelsaswell. As
such, social novenents use norns and institutions at multiplelevels
inframng their denands and engagi ng i n acti on (Raj agopal 2003a) .
h the other hand, state sovereignty and the power it provides for
groups who are i n charge of the state continue to be dom nant in
det ermi ni ng t he out cones of social struggles. Inparticular, the



out corres of soci al novenents’ engagerents with the | aw depend
on the extent to which they can frame their denands and engage i n
struggl es that avoid a direct confrontationwth state soverei gnty
and its ideol ogi cal foundation of devel opnental nationalism? This
confrontati on cannot be avoi ded by soci al movenents by t aki ng
recourse to | awbecause | awand courts share thi s i deol ogy of
devel oprent al nationali sm The tension between the i ncreasi ng
ability of social novenents tooperate at multiplelevel s beyond state
borders and t he conti nui ng i nport ance of state sovereignty needs
toleadtoacritiqueof theideol ogical foundations of state sovereignty.
Second, the distinction between | awand policy or between
t he domai ns of adj udi cati on and adm ni stration continues to
i nfl uence whet her, howand t o what extent soci al noverents wil |
use lawintheir struggl es and to what extent |aww || prove to be
enmanci patory. The sel f-image of | awand adj udi cation as apolitical
provi des an i deol ogi cal cover for the pursuit of private, partisanends
which are oftendressed up as publicinterest.4 This operates in two
ways. First, it operates to renove certainfacts fromthe donai n of
public policy —and therefore of social novenent pressure —onthe
ground that the ‘law governsit. An exanple woul d be the way the
Qonstitution of I ndianakes the adj udi cation of inter-state water
di sput es subj ect to the excl usive jurisdictionof specialized water
disputes tribunal s andinthat process, seeks to excl ude both public
participationinsettlenent of water di sputes and even judicial review
by hi gher courts.5 Maki ng water di sputes an excl usi ve domai n of
bar gai ni ng and adj udi cati on bet ween st at es t akes popul ar politics
out of it. It alsoprovideslittleincentives for socia novenentsto
trytoinfluencethe lawthat applies towater disputes as they are
not giventheright todoso. Asecondway inwhichthelawpolitics
di stinctionworks in determni ng whether |aww || be enanci patory
isindraw ng asharp |ine between adj udi cati on and admni strati on.
Wien faced wi th speci ficissues that rai se questions of distribution
of resources — such as nost questions i nvol ved i n devel opnent

3 The idea that developmental nationalism is a foundation for state sovereignty is not new. See e.g.,
Rajagopal (2003: chapter 2); Nandy (1992).

4 For aninfluential argument about the politics of law and adjudication from which | have learned much,
see Kennedy (1998).

5 Atrticle 262, Constitution of India.

projects —the courts oftentake the viewthat their institutiona rol e
prevents themfromacting on those i ssues. This nay be due to a
conbi nation of factorsincludingtheinstitutional boundary between
the courts and the executive, the | ack of necessary experti se by j udges
t o adj udi cat e conpl ex pol i cy questions, a concern over whet her
judicial orders will be enforced by the Executive, the need for
denocrati c account abi lity i n deci si on- naki ng processes t hat i nvol ve
distribution of resources and the very sel f-i nage of what judgingis
al about.® Neverthel ess, the consequence of this boundary draw ng
isthat social novenents are often prevented fromsuccessful | y usi ng
lawand courts in chal l engi ng admi ni strative or policy processes
that do not operateinthe publicinterest.

Third, there are significant tensions between the internal
logic of thelaw—its | anguage, nethod and sources of |egitinacy —
and the | ogi ¢ of soci al nmovenent struggl es (Raj agopal 2003a). The
| anguage of the | awis speci al i zed, neasured, and i n post col oni al
countries, ofteninawestern|anguage. The | anguage of soci al
novenents is explicitly oriented towards communi cative acti on,
andistherefore popul ar and | ocal . These | anguages can often col | i de,
pr oduci hg nonent s of i nconpati bility that cannot be easily resol ved.
Soci al novenent s use net hods of contestation that include the
nedi a, for instance. Once social novenents juridicalizetheir
struggl e by going to the court, they runinto probl ens when t hey
attenpt to ‘speak’ publicly onissues that are consi dered by t he court
to be sub-judice.” The courts nmay find it offensive and even
cont enpt uous that soci al movenents do not accept the finality of
recourse tojudiciary and abandon their agitational strategies, but
insteadtreat | egal recourse as part of their agitations. Thistension
between the | ogi ¢c of the | awand the | ogi ¢ of social nmovenents is
rel evant tothe NBA s engagenent withthelaw as | di scuss bel ow

The source of laws legitimacy is al sodifferent fromthat of
soci al novenents. Lawdepends traditionally on sovereignty and
by extension, its nornative and institutional expressions through
the Gonstitution and fornmal denocratic institutions. |nthe post

6 For a discussion of many of these issues, see Rosenberg (1991: 9-36, 336-343).
7  There are differences between US law and British-influenced commonwealth jurisdictions on this
matter.



VoridVer Il era, the Sate—andthereforelaw— has al so depended,
for itslegitimcy, ontheidea of devel opnent, a substantive noral
visionfor the transformation of traditional societies intonore
nodern ones i n order to achi eve better |iving standards (Nandy 1992).
Soci al movenents are often in tension wth these sources of
l egitimacy. They nay contest the Constitutionitself as norally
and pol i tical lyinadequate, as whenthey attenpt to change approved
constitutional doctrines and structures as enunci ated by the j udi ci ary
andthelegal elite (Segel 2002). Theseinterpretive acts by ordi nary
peopl e, whil e non-authorized and evenillegal, areinfact ubiquitous
and a central part of thelegal systens of nost countries, takenin
their totality. This argunent i s not novel but has been a stapl e of
| awand soci ety schd arshif as wel | as constitutional | awschol arshi p.
They may find that formal denocratic institutions fail themand
t heref ore cont est the neani ng of denocracy itsel f (Mandani et al
1993). Social novenents al so often contest the ideol ogy of
devel opnent that i s sought to be pronoted by the Sate, when t hey
findthat such anideol ogy violatestheir rights. Indeed, aswewl|l
see, thiswas the casewththe NBA As such, thelogic of |awandthe
| ogi c of social novenents have certai n basi ¢ t ensi ons whi ch i nfl uence
t he out cone of social novenents’ engagenent with the | aw
Fourth, therole of the domestic judiciary in a social
novenent camnpai gn with transnati onal di nensi ons, such as t hat
of the NBA needs to be understood better. Qurrently, the donm nant
theoretical franework for understandi ng transnati onal soci al
novenent networks and t hei r domestic i npact on normcreation
and i npl enentation, istobefoundinthe field of international
relations (IR theory (R sse, Ropp and S kki nk 1999; Keck and
S kkink 1998). That framework useful |y expl ai ns how donesti ¢ and
transnational novenents conbi ne to bring pressure from* above’
and ‘ bel ow to conpel governnents to abi de by human ri ghts
standards. Donestic NGOs, social nmovenents and nati onal
opposition groups ally with nenbers of transnational networks
consi sting of NA@3, Churches etc and convi nce power ful external

8 See e.g., Fernandes and Varley (1998: chapter 1); Santos (1977).
9  For that argument in US constitutional scholarship, see Siegel (2002). In Indian constitutional
scholarship, see Baxi (2003); Baxi (1987). In African constitutional scholarship, see Shivji (1995).

actors suchasinternational organi zations, forei gndonor institutions
and ot her states to put pressure onthe donestic government to alter
its normviol ating behavi or (R sse 2000: 189). Mbdel s about howthi s
dynani ¢ between transnati onal and donestic soci al novenents has
an i npact on enforcenent of international hunanrights laware
usef ul (R sse, Ropp and S kki nk 2000: i ntroduction). But this nodel

pays insufficient attentionto the inpact of donestic lawon the
dynanic, especially that of the donestic judiciary, and remai ns
overwhel mingly focused oninternational |aw Donestic judiciaries
are enfbedded i ntheir | egal cultures and have distinctive traditions
for incorporatinginternational norns into donmestic | awwhi ch may
i npede t he movenent dynami cs that | Rtheorists nodel. For
exanpl e, a country such as South Africa, whose Constitution
explicitlyasksitsjudiciarytointerpret donesticlawsinthelight

of applicableinternational law islikelytobeeasier for the sort of

transnational -1 ocal social novenent |inkages posited by | Rtheory.

On the other hand, in countries such as the US, whose courts are
notoriously unwillingtopay attentiontointernational | awwhile
interpreting donestic law, or inIndia, where courts are
unpredi ctable inreading international |awinto domestic |aw

donesti c soci al novenents oftenfindit noredifficult tolinkwth
transnati onal networks to enforce hunman rights. Donestic
judiciaries may i ntervene i n novenment dynanics i n ways t hat

reframe the i ssues, shift crucial resources avail abl e to soci al

novenent s (such as noral capital) and general |y depoliticize
donesti c soci al moverents that inturn weakens its link with
transnational soci al movenent networks. Donestic judiciaries may
do so, even when t hey adopt ostensi bly progressi ve rulings using
count er hegenoni ¢ di scour ses such as human rights. | Rtheory does
not pay sufficient attentiontotheseissues. Aswll becone cl ear
during the di scussi on of the I ndian Suprene Gourt’ s rol e i nthe NBA
struggl e, |inkages between transnational and | ocal social novenents
al one cannot expl ai n why novenents fail or succeed. After all, in
t he case of the Narnada val | ey struggl e, a vi gorous dynanic conti nued
to exi st between transnational and | ocal social movenents, putting
pressur e on t he gover nnent s fromabove and bel ow, and yet, it did
not succeed i n enforcing hunan rights and environnental norns
part|y because of the rol e pl ayed by India' s Suprene Gourt andits



| egal franmework. Donestic laws andinstitutions matter, and the
constitutional texts —theliteral andthe social —natter too, in
det er mi ni ng when count er hegenoni ¢ gl obal i zati on woul d be
successful | ocal ly.

. THE EVOLUTI ON OF THE NARMADA VALLEY
STRUGGLE

Inthissection, | shall describetheevol utionof thestruggleinthe
Nar mada val | ey from1979 until now and t he ways i n whi ch t he
Nar mada struggl e engaged with the lawat nul tipl el evel s fromthe
local totheinternational. It isnot nyintentionhereto providean
exhaust i ve factual background to the struggl e but only to focus on
the general outline and those specific facts which are rel evant to
therol e of lawinthe struggl e.®

A Backgr ound

The Narmadariver isiIndia sfifthlongest river and one of the | ast
naj or rivers to be dammed. The desire to build dans across the
Narnada river, awest flowngriver inthe nidd e of Indiathat crosses
three st at e boundari es (Madhya Pradesh, Maharashtra and Quj arat),
inorder toharnessitswater for drinking, irrigationand power, had
exi sted at | east since the 1940s t hough proposal s tothis effect had
been nade as early as 1863 (Jayal 2001: 153-154). The reason for
thisinterest was sinple: theleaders of India s Gngress Party, whi ch
| ed t he novenent for i ndependence fromBritish colonial rule, had
been committed to an industrialized, western-style economc
devel opnent nodel and saw t he buil di ng of dans as a cruci al
conponent of that strategy. To Prinme Mnister Jawaharlal Nehru,
who cal | ed dans the ‘ tenpl es of nodern India , dans appeal edto his
sense of scal e and grandeur. Hecalledthe statute for setting up an
authority to devel op t he Danodar val l ey, the first river devel opnent
schene inIndia, “the nost notabl e pi ece of | egislationthat has ever
been passed in this country” (Gpal 1989: 192). |ndeed, in 1949,

10 Several book length studies and exhaustively researched chapters exist on the Narmada valley
struggle, which is perhaps one of the best studied. See e.g., Fisher (1995); Baviskar (1995); Sangvai
(2000); Jayal (2001: chapter 4); Khagram (2002). See also Rajagopal (2003:122-127).
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when an econonic crisis necessitated curtail ment of public
expendi ture, Nehru ordered retrenchnment of even the defense
servi ces but woul d not al | owa scal i ng down of river vall ey projects
(Gopal 1989: 193). As such, theideathat dans are a fundanental | y
i mportant part of devel opnent was firmy anchored in nationali st
narrative.

Asked by the states of Bonbay, the Central provinces and
Berar (which were | ater reorgani zed and renaned i n t he 1960s) in
1946, India s Central Waterways, Irrigation and Navi gation
Commi ssion constituted the A N Khosla Conmttee to study the
feasibility of constructing dans i nthe Narnmada ri ver basin. That
Gonmittee submittedits report in 1959. However, in 1960, the state
of Borbay was bifurcated into the states of Maharashtra and Qij ar at
and the proj ect was i naugurated by Prime Mnister Nehruin 1961.
D sputes arose between the states of Qujarat, Maharashtra and
Madhya Pradesh over the sharing of costs and benefits of the proj ect
and t he Governrent of I ndiaagainconstituted acomttee | ed by
Or. ANKhosla. Thereport of this commttee, submttedin 1965,
recomrmended t hat the wat er be shared w t h anot her state, Raj ast han,
and that the hei ght of the damin Qijarat that had been originally
proposed by it in 1959, be rai sed. Thi s was wel coned by Quj arat,
whi ch stood to benefit fromthe dam but rej ected by t he gover nnent s
of Maharashtra and Madhya Pradesh whi ch want ed t he hei ght of the
damt o be | ower to reduce t he subnergence area and t o save potenti al
sites for buildingtheir own dans al ong the river (F sher 1995: 12;
Jayal 2001: 155).

To resol ve the di fferences between the riparian states, the
Governnment of India constituted the Narnmada Water Di sputes
Tribunal (hereinafter the Tribunal) in 1969 under India s Interstate
Wt er D sputes Act of 1956. The Tri bunal was chaired by Justice
V. Ramaswam , a sitting judge of the Suprene Court and two H gh
Qourt judges and was assi sted by five technical expertsinthefields
of hydrol ogy, agriculture, civil engi neering and power engi neering.“
It didnot have any soci ol ogi sts, ant hropol ogi sts or envi ronnent al
engi neers. The deliberations of the Tribunal were hal ted when
Raj ast han and Madhya Pradesh noved t he Suprene Court in 1972,

11 See http://www.sardarSarovardam.org/history4.htm.
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thusinvolvingthe court inalonganddifficult relationshipwththe
river valley projects that | asts eventoday (Jayal 2001: 155). After a
political deal was nade between the states onthe avail ability and
al l ocation of the water between the states, the hei ght of the damand
the | evel of the canal fromthe dam Madhya Pradesh and Raj ast han
w thdrewtheir petitions fromthe Suprene Gourt. Thereafter, the
Tribunal recommenced its work in 1974 and gave its final awardin
1978, which cane into effect i n Decenber 1979.

Thus the Tribunal was itself acreature of politics that was
i ncapabl e, abinitio, of deliveringjusticefor several reasons. Frst,
the very concept ual i zati on of the di spute as aninter-state one between
riparian states excluded any possibility that the peopl e who woul d
be adversel y af fect ed by t he constructi on of the project, woul d be
sufficiently takenintoaccount. Put differently, it was assuned
that theinstitutions of representative denocracy woul d work wel |
enoughtobeabletotrulyrepresent the diverseinterests of the peopl e
This proved to be unrealistic, especially as nmost of the proj ect -
affected peopl eturned out tobetribal s, wio had and have littl e voi ce
t hrough represent ati ve denocracy (Kot hari 1995: 439-440). | ndeed,
thislack of voiceis evident fromthe fact that i nlndia, 40-50%0f
t hose di spl aced by devel oprent projects —atotal estinated at nore
than 33 million since 1947 - aretribal peopl e, who account for j ust
8%o0f the country’ s 1 billion popul ation (Vérld Gomm ssi on on Dans
2000). Though the Gonstitution has special provisions infavor of
tribal s, these are poorly enforced and not taken seri ously.*?

Second, the terns of reference of the Tribunal were
constrained by the political deal that was made between t he st at es
and therefore the Tribunal coul d not inquireinto arange of basic
issues. It couldnot inquireintowhether therewere any alternatives
to the achi everent of the objectives behind the project, as the
deci si on t o cormence had al ready been taken by political |eaders.
The political deal nade betweenthe states inthe nmid-1970s had al so
deci ded that the total anmount of water to be shared between t hem
was 28 MAF (million acre per feet) whereas by the Tri bunal’ s own
cal cul ations, the amount of water avail abl e t o be shared was only

12 This is perhaps why reviews by scholars and practitioners rarely discuss tribal rights. See Dhavan
and Nariman (2000).
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22.6 MN, assunming a 75%run-off yield (i.e, rainfall inthree out of
every four years) (Jayal 2001: 156). Asaresult, it hadtowork onthe
basi s of faulty factual assunpti ons.

Third, the statute under which the Tribunal had been
est abl i shed was adopt ed i n 1956, when i nternational |egal norns
relating to human rights, indigenous peoples’ rights and the
envi ronment had been in their infancy, provided no appeal from
the Tribunal ’ s deci si on to an ordi nary court whi ch coul d t hen exanine
itsconformty toevolving standards of |awand justice.®* Wilethis
di d not prevent the Supreme Court fromadmtting petitions from
the NBA chal | engi ng di spl acenent of the tribal people, it constituted
asignificant structural barrier to overcone during the proceedi ngs.

Fourth, the anard of the Tribunal regarding resettlenent and
rehabilitation (RBR was progressive at that tine, becauseit provi ded
aland-for-land policy, whichwas a cl ean break fromt he provi si ons
of India s Land Acquisition Act, 1894, acol onial eralegislationwhich
provi des onl y cash conpensati on for t hose whose | ands are acqui red
(Patel 1995: 180). Thefinal order of thetribunal providedthat each
‘oustee’ famly fromwhomnore than 25%of its land holding is
acquiredshall beentitledtoandbeal lottedirrigablelandtothe extent
of theland acquired fromit, wth amni numof 5 acres per fanily.
It alsoprovidedthat of the pricetobe paidfor theland asumequal
t 0 50%o0f the conpensati on payabl e to the oustee famly for the | and
acquired fromit wll beset off asaninitia installnent of paynent.
The bal ance cost of the allotted | and shal | be recovered fromthe
alotteein20yearlyinstallnents free of interest (subclause|\7),
Report of the Narnada Vét er D sputes Tribunal, 1978).

But crucially, it neglectedthe fact that nost of the peopl e
sl ated for di spl acement woul d be tribal s who di d not have fornal
ownershiprights under Indianlaw Golonial-eralegislation, the
I ndi an Forest Act, 1927, had extingui shed therights of tribal peopl e
over their | and, and rendered themin the position of encroachers,
with fewlegal entitlenents (Patel 1995:180). Thus, the nost

13 Article 262, Constitution of India; Interstate Water Disputes Act, section 11.

14 The final order of the Tribunal defined an ‘oustee’ in this manner: “An ‘oustee’ shall mean any person
who since at least one year prior to the date of publication of the notification under Section 4 of the
Act, has been ordinarily residing or cultivating land or carrying on any trade, occupation, or calling
or working for gain in the area likely to be submerged permanently or temporarily.” See Clause XI,
sub-clause 1(2), Report of the Narmada Water Disputes Tribunal, 1978.
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progr essi ve aspect of the Tribunal ' s award was not of nuch use for
t he nost vul nerabl e segnent of the popul ati on whi ch woul d be
affected by the construction of theriver valley project.

Asit finallystood, theriver valley project was concei vedin
grand terns whi ch woul d nake it the world’ s largest, with 30 naj or,
135 nedi umand ar ound 3000 snal | dans across the Narmada ri ver
val |l ey, stretching across three states (H sher 1995: 13). The Sardar
Sarovar damwas concei ved as the termnal damof the river basin,
located in Qujarat (all the other dans were to be | ocat ed i n Madhya
Pradesh). The Sardar Sarovar damproj ect al one — whi ch was onl y
oneintheentireriver valley schene - was enor nous, consi sting of
a dam ariversi de power house and transm ssi on | ines, anai ncanal,
a canal powerhouse and anirrigation network (F sher 1995:13). The
costs and benefits of the whol e project were projectedin proportions
that were al nost biblical, but have been changi ng over the years, as
aresult of thead hoc and cont est ed nat ure of the pl anni ng par anet ers
t hensel ves. The gover nnent s concerned cl ai ned t hat the proj ect
as a whol e woul d provi de drinki ngwater to al nost 40 nillion peopl e
i ncl udi ng i n wat er-starved areas such as Kutch and Saurashtrain
Qjjarat and parts of Rgjasthan; that it wouldirrigate over 6 mllion
hect ares of | and and gener at e 3000 negawatts of power.® |t was
clained that the Sardar Sarovar damal onewouldirrigate 1. 79 mllion
hectares of landin Qijarat and 73, 000 hect ares i n Raj ast han (mch
of whichis dry), provide drinking water to 8215 villages and 135
urban centers in Qi arat, generate 1450 negavwatts of power, have
an enpl oynent potential of 1.3 mllion nman-years, provide
protection agai nst fl oods and advancenent of the desert and mnultiple
ot her beneficial inpacts onflora, fauna and fisheries.6

On the side of costs, the Sardar Sarovar project aloneis
estinated, accordingtoofficial figures, toaffect over 41,000 fanilies
inthe 3states spread over 245villages.'” This estimate i s sharply
upwar d fromt hat of the Tribunal — about 7000 fam|ies i n Madhya

15 See Written Submission on behalf of Union of India on The Award, the Project and the Authorities,
Supreme Court of India, 2000 (copy on file with the author), p.5B; Fisher 1995: 15.

16 See Written Submission on behalf of Union of India on The Award, the Project and the Authorities,
Supreme Court of India (copy on file with the author), pp.14-15.

17 See Written Submissions on behalf of the Petitioners, February 2000: Displacement, Resettlement
and Rehabilitation, Supreme Court of India (copy on file with the author), p.1.
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Pradesh and Maharashtra. Even 41,000 fam lies are seen as a
conpl ete underestimation, asit includes only those agriculturists
who produce evi dence of ownershi p of land. |t does not incl ude
various ot her categories of peopl e who are adversely af fected by the
proj ect such as t hose who pursue non-agricul tural occupations
(fishernen, petty traders, shop keepers etc), the ‘ col ony-af fected £
peopl e whose | ands wer e taken i nthe 1960s t o bui | d proj ect housi ng
and war ehouses, t he peopl e who ar e di spl aced due t o t he const ructi on
of the extensive canal network, the peopl e who woul d be af f ect ed by
the acqui sition of | ands for drai nage, the fishing famlies whose
I'i vel i hoods woul d be af f ect ed downstream the tribal peopl e whose
| ands are taken for catchnment area treatnent (as part of
envi ronmental protection neasures), and the expansion of aw ldife
sanctuary into tribal areas (again as part of environnental
protection measures). Environmental inpact of the projects are
also estimated to be gi gantic, floodi ng hundreds of niles of rich
forest and cul tivabl e | and, and w th adver se envi ronnent al i npact s
inthe areas of catchnent area treatnent, conpensatory
afforestati on, conmand ar ea devel oprent (i ncl udi ng dr ai nage
network), and on fl ora, fauna and fi sheri es i ncl udi ng downst r eam
fromt he dans. ®

B Sruggl e inand around the | aw. 1979- 1994

There were three stages i nthe evol ution of the struggleinthe
Nar mada val | ey bet ween 1979 t o 1994 whi ch have a naj or beari ng
ontheir relationshiptolaw The first stage was between 1979 to
1988 when t he key i ssue was the content of the resettl ement and
rehabi litation package for the peopl e who woul d be di spl aced. The
second stage, 1988 to 1991, sawa stal emat e and har deni ng of the
posi ti ons between t he protagoni sts and ant agoni sts, an i ncreasi ng
focus on environment al i ssues and mass acti on and nore state
repression and confrontation. Duringthese two stages, the forces
infavor of the damprojects as wel |l as the resi stance agai nst the
projectswere operatingat nuitiplelevels, fromtheloca tothe gl obal

18 In India, many urban settlements as well as ‘modern’ housing in rural areas, are often referred to as
colonies.

19 See Written Submission of Narmada Bachao Andolan, Supreme Court of India, 2000 (copy on file
with the author), pp55-68.
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but the donestic courts playedaminor roleinthe struggle. During
the third stage between 1991 and 1994, the Narnada val | ey struggl e
becane both |l ess international i zed as the Wrl d Bank f undi ng
stopped in 1993, as wel | as nore judici al i zed due to the i nvol venent
of the Indian Suprene Gourt. Local and international |egal norns
aswvell aslocal andinternational institutionsincludingcourts, were
significantlyinfluential indeterniningthedirectionand pace of
the struggle inthe vall ey but the degrees of influence varied across
the t hree st ages.

The dampr oj ects were al ready enbedded i n a maze of | ocal
| aws that deternined the outer linits of what clains the struggl e
agai nst dans coul d nake. Applicabl e | and | awwas governed by a
range of instrunents incl uding the | ndi an Forest Act 1927, the Forest
Gonservation Act (from1980), the Land Acquisition Act 1894, the
Transfer of Property Act and the | ndi an constitutional provisions
concerning right to property and speci a provi sions concerning the
right of tribal peopleover their land. As| have noted al ready, nmany
of these colonial -eralaws providednorightsat all, andinparticul ar,
assuned the tribal inhabitants of forests to be nere encroachers
without any land rights. Land owners were af forded only cash
conpensation i n case of acqui sition, under the Land Acqui sition
Act. This, inany case, didnot applytothosewohadnofornal title
of ownership, suchasthetribalsinthe Narmadaval ley. Private | aw
doctrines that nmay have provi ded a nodi cumof protectiontothe
forest areaswherethetribal s |ived, suchasthepublictrust doctrine,
were not avail abl e under Indianlaw A so, tribals didnot acquire
any | and rights under codified and uncodified religious | ans t hat
of ten have a ngj or infl uence on property ownership andtitle, because
they were so lowin the caste hierarchy that H ndu | ans di d not
applytothem Inaddition, theright toproperty clauseinthe Ind an
Constitution had been wi thdrawn through a constitutional
anendnent in 1976 and the state of constitutional protection of
property rightswasingreat fluxinthelate 1970s.® Indeed, it is

20 Rightto property was guaranteed under Article 19 of India’s Constitution but had been the subject of
a major confrontation between the courts and the legislatures since the early 1950s, especially over
the question of compensation and agrarian land reform. Finally, during the Emergency in 1975-78,
imposed by Prime Minister Indira Gandhi, when fundamental rights were suspended, Article 19 and
Article 31 were amended to delete right to property as a fundamental right. See Austin (1999).
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because of these reasons perhaps that | ndia never had (and still

doesn’'t have) anational policy onresettlenment and rehabilitation.

The colonial erabias against tribals, the non-applicability of religious
laws, and the | ack of any land rights af forded by the Constitution,

neant that the peopl e affected by the dans had an uphi || struggle. It

isinthat |ight that one nust understand the clai mthat the award of

the Tribunal in 1979 was a watershed in offering land for | and as
conpensation. |t was progressive consideringthe state of the | aw
i nIndiathen whichafforded no protectionfor Iand rights, but was
fundamental ly flawedinthat it left thetribal s and other af fected
peopl e out of its anbit.

Inadditiontothe land | aws and the Tribunal ' s award, the
struggl e agai nst t he dans was al so enbedded i n ot her | ocal | aws,
such as local criminal |aws that enabl ed state repressionincl udi ng
section 144 of India’s Oinmnal Procedure Code (which i nposes a
curfewand prevents the assenbl y of nore than four persons) and
the Gficial Secrets Act. Wthinthelimts of theselaws, the peopl e
af fected by the dans were severely restrictedin not only naki ng
certainclains but alsoinusingcertainnethodstocla mtheir rights.
Their | and ri ghts were not recogni zed; they coul d not get i nfornation
about the projects; and they coul d not assenbl e to protest or stage
peacef ul denonstrati ons without i nviting state violence. As such,
the political opportunity structures for the struggl e agai nst t he dans
wer e severely constrai ned. %

The proj ects were transnati onal i zed fromt hei r concepti on.
The Worl d Bank sent its first mssioninlate 1979 to Qijarat and
hel ped to get $10 mlion fromUNDP for the basic pl anni ng of the
proj ects (Khagram2002: 210). Fromthat tinme onwards, the Bank
was deepl y i nvol ved i n pl anni ng and began fundi ng the projectsin
1985 until it stopped fundingin 1993. The invol venent of t he Bank
transnationalizedthe projects at threelevels.? Frst, it functioned
as aseal of approval that brought inseveral other foreignactorsinto

21 In both the literature on social movements and on transnational networks, the impact of law —
especially private law - as a background phenomenon that affects political opportunities available for
contestation, is not well recognized. In the legal literature as well, the impact of private law on the
operation of public law (such as that of land law on human rights) is not typically focused on. My
study partly aims to redress this.

22 | borrow this framing from Fisher (1995: 19).
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t he proj ects such as t he Japanese CECD (to fund turbi nes to be
provi ded by Sunitono and H tachi corporations), KFWof Germany
(for fisheries devel opment), d DA of Canada (for environrment al
i mpact studi es) and CDA of the WK (for downstreami npact studi es
and envi ronnental plans) (Patkar 1995:175). Second, the Bank’s
i nvol venent opened t he door for atransnationalization of the
political arenaand nornative contestation. Inparticular, the Bank's
i nvol venent | ed to the i nvol venent of transnational N33 who used
international |legal norns relatingto human rights and envi r onnent
to hol d t he Bank and t he borrower country accountabl e. Third, the
Bank was under aninternal constitutional obligationto ensurethat
the projectsit funded confornedtoits owninternal policies, known
as (perational Manual Satenents. These pol i ci es provi ded a set of
soft lawstandards at theinternational |evel that becane rel evant to
j udgi ng t he performance of the projects onthe ground in areas such
as involuntary resettlenent. 2

The popul ar resi stance agai nst the Narnada proj ects began
barely aweek after the Tri bunal had givenits awardin 1979 (Khagram
2002: 209) though in sone parts of Madhya Pradesh, agitations had
begun as early as 1978 (Jayal 2001: 162). Theinitial agitation had
been organi zed by the Ni mar Bachao Andol an (Save Ni mar
Conmittee) i n Madhya Pradesh, |l ed by Arjun Singh, apolitician
fromthe Congress party, but that col | apsed when he became Chi ef
M ni ster of Madhya Pradesh and began supporting the projects.
N mar was a fertile plaininhabited by many wealthy farmers in
Madhya Pradesh whi ch was due t o be subrner ged by t he constructi on
of Sardar Sarovar dam Wen the foundation work for the damwas
begunin early 1980, grassroots groups began or gani zi ng resi st ance.
But it woul dtake another 3years for thefirst act of nass resi stance,
inthe formof a protest and a denonstration, to occur inthe river
valley. InMrch 1983, |ocal N33 assisted villagersin Gijarat, who
had been di spl aced wi t hout conpensati on or landinviolationof the
orders of the Tribunal, to docunent their |andhol di ngs, publi cize
their plight inthe press and | obby donestic and Verl d bank of ficial s

23 See e.g., Operational Manual Statement 2.33, February 1980 on involuntary resettlement (since
superceded by OMS 4.30, June 1990); OMS 2.34, 1982 on tribals in Bank projects; OMS 2.36, 1984
on environmental guidelines.
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to better their conditions (Khagram2002: 211). Atransnati onal
coalitionfocused onresettlenment i ssues energed inthe early 1980s
asvell, built onthe links between Arch Vahini, alocal N3in Gy arat,
and xf am WK whi ch was fundingit.

But by 1983, thefirst group of villagersin Qjarat had accepted
theresettl enent and rehabilitation package and t he unrest centered
only on whet her the governnent was livinguptoitsword. |nwhat
i s perhaps the first encounter between the popul ar resi st ance and
the courts, agroup of tribal s noved the Qijarat Hgh Gourt inearly
1984 wi t h t he assi st ance of Arch-Vahini to enforce prom ses nmade
by t he governnent regarding resettl enent and rehabilitation (Patel
1995: 183). The gover nnent was forced to conpronmise. Neverthel ess,
di sagreenent s conti nued between the tribal s and NG on t he one
hand and t he gover nment of Gujarat on the other. The key
di sagreenent was over the entitlenent of encroachers inthe areas
to be subnerged (Patel 1995:186). dventhat nost of thetribalsto
be di spl aced di d not have fornal property rightstotheir |and, they
were al |l considered encroachers ontheland withnorightsto
resettlenent and rehabilitation. This issue energed as the nai n
one i nthe negotiati ons between t he governnent of Qujarat and the
Vr| d Bank over the | oan agreenent, whi ch was signedin 1985. After
afutilewait for anewpolicy fromthe governnent of Qijarat on
thisissue, and for the rel ease of the Veérl d Bank | oan docunent whi ch
had been si gned, Arch-Vahi ni and ot her NG noved t he Supr ere
Gourt for thefirst tinein 1985 Though t he gover nnent of Quj arat
stated i n the proceedi ngs that encroachers had no rights (Khagram
2002: 214), the court issued an interiminjunction agai nst
di spl acenent (Patel 1995:187). |ndependent of this, another group,
t he Nar nrada Dharangrasta Samiti, had filed | egal chal | enges tol and
acquisitionat thelocal courtsin Mharashtra, but wthout success
(Sangvai 2000: 154). Despitethis brief invol venent of the courtsin
t he struggl e agai nst di spl acenent, they remai ned margi nal . The
i nj unctions had not been agai nst construction of the damper se,
and the courts never grappl ed with the question of what rights the
so-cal | ed encroachers act ual | y had under | ndi an | aw(Patel 1995: 188).
As aresult, the construction of the dans continued even as Arch-
Vahi ni and ot her groups nmanaged t o extract a progressive policy on
resettl enent and rehabilitation fromthe governnent of Qijjarat in
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19874, However, this policy was constantly breached. Thus until
1988, the focus of donestic nmobilization renmai ned | argel y focused
onobtainingbetter terns of resettlenent andrehabilitati onfor the
di spl aced peopl einthe val |l ey, and t he access to courts was a not abl e
but not terribly significant part of this nobilization.

The groups wor ki ng on resettl ement and rehabilitation had
better success at theinternational level. 1n1983, Or. Anil Patel of
Arch-Vahini sent aletter tothe Wrld Bank detailing the probl ens
wi thresettlenent onthe ground, | eadi ng the Vérld Bank to send a
nmssion, | ed by Prof. Thayer Scudder, an ant hropol ogi st, tolndiain
1983. Hsreport provedtobe highly critical and confirned nuch of
what Or. Patel’s | etter had mai ntai ned (Khagram2002: 211). Scudder
returned to Indiain 1984 and hi s work had a maj or i npact on the
Wrld Bank internally especially inrevisingthe terns of the
resettlenment and rehabilitation policy guidelinesin1990. The Vérld
Bank al so came under pressure from NGOs |i ke Survival
International, whichchargedthat | ndiawas violatingtherights of
tribal peopl e under | LOGonvention 107, towhichit was a party, due
to the damconstruction. 1n 1986, N33 petitioned | LOs Cormittee
of Expertstoinvestigate possibleviolations of Gnvention 107 rel ating
totherights of i ndi genous peopl es. That | edto awarning fromthe
Commttee of Experts tothe Wrld Bank and t he | ndi an gover nnent
whi ch acknow edged their duty to conply with the Gonvention. The
I i nkages bet ween Arch-Vahi ni and O<famWK hel ped to build a
transnational coalition, especially w ththose NG that were
focusing on the record of international devel opnent agenci es such
as the Wrl d Bank i n ensuring resettl enent and rehabilitati on. For
that coalition, the Wrld Bank’ s i nvol venent i nthe Narnada val | ey
proj ects becane t he next cause cel ebre. But, despite a positive i npact
of thistransnational coalitionandloca groupsinthe Narnada vall ey
onthepoliciesrelatingtoresettl enent and rehabilitation, the inpact
on t he peopl e who were ul timatel y af fect ed by t he damconstructi on
was not significant. Though the Wrl d Bank pressured the Qij arat
governnent to inprove its package for the di spl aced peopl e, inthe

25 Due to the pressure from the World Bank and the local groups, the Gujarat government made its
package for resettlement and rehabilitation more generous, including a minimum of 5 acres of land for
those who owned land and extending its package to encroachers as well.
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end it signedthe | oan agreenent i n 1985 w t h t he gover nnent, givi ng
nore prioritytoproject approval thantoits policy onresettl enment,
reveal i ng, as the Morse Commission said, “its readi ness to accept
what ever India offered, and to disregard the Wrld Bank’ s own
requi renents and expertise” (Mrse and Berger 1992: 47). Put
differently, the Narnada val | ey struggl e had sone | i nited i npact
ontheinternational |egal rules concerningresettlenent and onthe
VWrld Bank, but not on donestic lawand institutions. Domestic
policy onresettlenent in Qijarat was formal |y changed due to the
struggl e but i npl enent ati on on t he ground renai ned very poor .

O the environnental front, there were naj or encounters
bet ween the Narnada val | ey struggl e and the law Wen t he Tri bunal
nade its award i n 1979, environnental lawwas initsinfancy. The
1972 UN Conf erence on t he Envi ronnent i n St ockhol mhad | ed to
t he expansi on of t he environnental agenda at the Vrl d Bank duri ng
the 1970, the worl dwi de growt h of environnental NG and t he
creation of agencies on environnent withinstates. A the Wrld
Bank, an of fice of environnental affairs was establishedinthe nmd
1970s, and envi ronnental proj ect guidel i nes were i ssued i n 1984, %
Inindia theregulatory authority over forests was transferred from
the Satelist tothe Goncurrent list inthe Constitutionin 1976,
al | owi ng shared federal and state authority. The Prine Mnister
i ssued a directive in 1980 mandati ng envi ronnment al i npact
assessnent s by federal agencies for medi umand major irrigation
projects including dans. Indian Parlianent passed t he Forest
Gonservation Act in 1980 and t he federal environnental departnent
was upgraded to the M ni stry of Environnent and Forests in 1985. %6
Several |ndian environmental N3 were al so establishedinthe
1970s i ncl udi ng the Center for Sci ence and Envi ronnent and
Kal pavri ksh, whil e envi ronnental novenents had been wi t nessed
inparts of the country such as the S lent valley agitati on andthe
Chi pko novenent. The growth of environnmental norns and
institutions had a naj or i npact onthe struggleinthe valley while
the struggleitself contributedtothe growh of these norns and
institutions. The Forest Gonservation Act restricted the diversion

24 Operational Manual Statement 2.36, 1984.
25 For a discussion of these developments, see Khagram (2002: 218-219).
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of forest landto the di spl aced peopl e as | and-f or-1 and conpensat i on,
thus naking it noredifficult for those whowere strugglingto obtain
better terns of resettl enent and rehabilitation (Patel 1995). The
federal Mnistry of Environnent refused to grant pernmissiontothe
construction of the damto go ahead until 1987 t hough t he Wrld
Bank had si gned the | oan agreenent in1985itself. Fnally, duetoa
great deal of political pressure, aconditiona environnenta clearance
was given after aPrine Mnisterial intervention (Jayal 2001: 160).
Areport produced by Kal pavri ksh on t he envi ronment al aspects of
the project in 1983 had had a maj or i npact on state policy and
i nfluenced t he stand taken by the federal M nistry of Environnent
i n 1987 (Khagram2002: 220) while the political atnosphere favored
the rise of social novenents inthe aftermath of the Emergency.
The Worl d Bank’ s 1984 gui del i nes rerai ned wi t hout much ef f ect
until |ate 1980s when a newtransnational coalition focused onthe
envi ronment al danage caused by t he damproj ects i n t he Nar mada
val | ey energed and used the pol i tical opportunities provided by the
Wor I d Bank’ s own gui del i nes as wel |l as energi ng norns of
international environnental law for struggleinthevalley. A the
core of this coalitionwas a donestic soci al novenent, the NBA
The | eader of NBA, Medha Pat kar, was a soci al wor ker who
becane an activist inthevalley. She and ot hers had becone i nvol ved
innobilizing affected peopleinthevalley fromthe nmid 1980s. Their
initia focus was on verifyingthe factual accuracy of the clai ns and
counterclainsinthe project relatingto costs and benefits andin
securing access to gover nnent and Wr | d Bank docunents to ensure
that the process renai ned transparent (Patkar 1995). For this nore
radi cal wng of the Narnada val | ey struggl e, the i ssue was not getting
the right resettl ement package or even environnental danmage;
rather, it was thelack of any trust inthe very process of desi gni ng
andbuildinglargedans andtherol eof thestateelitesinthat process.
Thi s was not due to any phi |l osophi cal conmitment but rested on a
deep suspi ci on earned t hrough experience in dealing with
gover nnent bur eaucrats nout hi ng pl atitudes about devel opnent.
This wng of the Narmada val | ey struggl e retai ned an anti-state, anti-
elite flavor whichwoul dlatter create tensions wth the Suprene
Qourt itself. Asaresult, there was a percepti bl e hardeni ng of the
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nobi lization in the valley beginning in 1986. For exanple, on
February 16, 1986, the Narnmada Dharangrast Samti was formed
whi ch deci ded t hat t hey woul d not nove out and woul d not accept
any conpensati on package fromthe governnent until they got
answerstoall their questionsrelatingto costs and benefits and ot her
paraneters of the project itsel f (Patkar 1995: 160-161). Thus the
i ssue becane trust inthe very process of governance. Fromnid
1988 onwar ds, a wave of nass actions was | aunchedinthevalley. In
1989, the NBA was formed, as a soci al novenent of affected
comuni ties, domestic NG and i ndi vi dual s drawn fromal | over
I ndi a but consisting nainly of the Narmada Charangrast Samiti from
Mahar ashtra, the Narnmada Ghati Navnirrman Samiti fromMadhya
Pradesh and t he Nar mada Asar gr ast ha Sanghar sh Saniti fromQyj arat
(Jayal 2001: 163).

Wth the establishnent of the federal M nistry of
Envi ronnent and growi ng N@act i vi smon t he envi ronnent al i ssue,
t he NBA began focusingonit for its struggle. Bruce Rch from
Envi ronnent al Def ense Fund had net Medha Pat kar in 1986 and in
1987, Patkar travel ed to Véshi ngton DCto neet Voérl d Bank of ficial s
and ask themhowt hey coul d si gn the | oan agreerent i n 1985 when
the M ni stry of Environnment and Forests had not granted
envi ronment al cl earance as mandat ed by doresti c I ndi an | aw. %
Medha Pat kar al so testifiedin US Congressional hearings in 1989
about the environnental and soci al i npact of the dans whichledto
nore pressure on the Wrl d Bank. A Narrmada I nternational Action
Gonmitt ee was al so est abl i shed consi sting of N&3 drawn froml ndi a,
US, Canada, Europe, Australia and Japan and this hel ped i n | obbyi ng
insevera countries against investnent intheproject. I nApril 1990,
the Friends of the Earth (Japan) hosted the first International
Nar mada Synposi umi n Tokyo, after their onnfieldvisit tothe valley.
It recei ved naj or press attention in Japan and within a nmonth, the
Over seas Econoni ¢ Cooperati on Fund (CECF) of Japan announced
itswthdrawal fromthe Narnmada project. |n June 1990, over twenty
Japanese Di et nenbers wote tothe VWrld Bank President, calling
on the Bank to stop fundi ng the Sardar Sarovar damproj ect (dal |

27 The World Bank’s Legal Advisor, Mohan Gopal, was from India and he professed ignorance about
such a requirement under Indian law. Patkar (1995: 174).
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1995: 212). Miinly as aresult of these pressures, the Wrld Bank
comm ssi oned an unpr ecedent ed i ndependent revi ew of the dam
proj ects in 1991 whi ch found that the Vrld Bank had fai |l ed t o conpl y
W thits own guidelines (Mrse and Berger 1992).

Meanwhi | e, donestic agitationsinthevalleyintensifiedand
confrontations with the state i ncreased as the state pursued nore
and nor e aggr essi ve tactics to counter the successes of the Narnada
val | ey novenent. The construction of the Sardar Sarovar damhad
conti nued as t here had been no i njunction against it. The Qi arat
stateinparticular, begantreatingthe damconstruction as part of
an i deol ogy of cultural nationalism and branding al | opponents as
‘enemes of QJjarat’ (Jayal 2001: 164). 1n 1989, Gujarat politicians
fromacross various party lines, criticizeddamcritics as anti -
national agents of foreigninterests and adopted aresol utioninthe
stat e assenbl y supporting the project.?® A sophisticated rmedi a
canpai gn was | aunched by t he proponents of the dam | ed by the
Sardar Sarovar N gamLimted.?® Even mai nstreamnewspapers
published editorials criticizingthe foreign | obbyi ng of the NBA
sayingthat “their effort toinstigateinternational interferencein
Indiasaffairshastobedeplored. It denonstratestheir lack of faith
i nthe sense of the people of India”.*® Meanwhile, the NBA had
intensified nass resistance through direct actioninthevalley. A
nassive ral ly was hel d at Harsud i n Sept enber 1989, at whi ch t he
NBAandits allies resol ved, M kas Chahi ye, vi nash nahi n! (“we want

28 A big provocation for this resolution was the NBA's lobbying at the World Bank in Washington DC.
This did not however mean that the World Bank funding was unwelcome or that the state elites
themselves would avoid foreign lobbying for the project. Thus, in 1990, the Gujarat Chief Minister
traveled to the US and UK to counter the adverse publicity given to the project and to raise funds
from non-resident Indians. Jayal (2001: 168).

29 The Sardar Sarovar Nigam Limited (SSNL) was established in April 1988 in Gujarat as an autonomous
corporation responsible for the implementation of the Sardar Sarovar dam project. The Narmada
Valley Development Authority (NVDA), based upstream in Madhya Pradesh, is responsible for the
Narmada Sagar dam project which was planned with Sardar Sarovar project but received no clearances
or financing. Both of these bodies report to the Narmada Control Authority (NCA), based in Madhya
Pradesh, headed by the Secretary of the Ministry of Water Resources. The NCA has two Sub-
groups, one on environment, headed by the Secretary of the Ministry of Environment and Forests;
and another on rehabilitation, headed by the Secretary of the Ministry of Social Welfare. The Review
Committee of the NCA is the final decision-making authority and consists of the Union Minister for
Water Resources as the chair and the Chief Ministers of Gujarat, Maharashtra, Madhya Pradesh and
Rajasthan as members.

30 The Times of India, Editorial, November 01, 1989.
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devel oprent, not destruction”). This was foll owed by several
nar ches, denonstrations, rallies, fasts, letter witing canpai gns,
appeal s and a ‘ 1 ong narch” that ended up bl ocki ng of the Bonbay-
Agra H ghway i n 1990. The goal of the struggl e had changed at this
st age t 0 denand a conpr ehensi ve r eeval uati on of the whol e proj ect,
not just better terns of resettlenent and rehabilitation. The
progr essi ve har deni ng of the noverent in the vall ey was reveal ed
inits newslogan, Koi nahi hatega, bandh nahi banega! (no one will
nove, the damw Il not be built). The struggleinthe valley was at
one of its nost intense, when the Wrl d Bank appoi nted t he
i ndependent reviewin md-1991 | ed by fornmer UNDP- head Br adf or d
Morse and t he Canadi an hurman ri ghts | awyer, Thonas Ber ger.

Thus, the goal of the struggleinthe valley had shifted froma
focus on resettl enent to a conprehensi ve questi oni ng of the whol e
project during 1988 to 1991. The focus of the struggl e changed from
petitioni ng governnent authoritiesto nore confrontational, direct,
nass action. Therol e of the courts continuedto remain rmarginal
during this period al so. For exanple, a petition against | and
acquisitionwas filedinDhuledistrict court inMharashtrain 1990,
but it | ed nowhere (Sangvai 2000: 154). The | ower courts were sinply
overawed by the political chall enge of adjudicatingthe |l egal issues
ari si ng fromt he nassi ve devel opnent proj ect and openl y pl eaded
hel pl essness (Sangvai 2000: 154).

Bet ween 1991 and 1994, the Narnada val | ey struggl e becane
even nore internationalized as well as nore judicialized. The
i ndependent revi ewteam appoi nted by t he Wrl d Bank concl uded
initsreport i nJune 1992 that the project was “fl aned” and that the
Vér| d Bank shoul d “step back” fromthe project. dtinghostilityin
the vall ey and | ocal oppositiontothe project, thereport al so stated
that “progress will be inpossibl e except as aresult of unaccept abl e
practices” (Mrse and Berger 1992: 356). Meanwhil e, the Anerican
hurmman ri ghts NGO, Asia Watch, issued a report in June 1992
condemmi ng t he repressi ve neasures i nthe val | ey, whi ch had sharpl y
i ncreased. This followed the governnent announcenent in 1991
that the rising waters fromthe damwoul d begi n subnergi ng t he
villages, |eadingtogreater confrontation between t he gover nnent
and the af fect ed peopl e.  The newphase of confrontation was refl ected
i n the newsl ogan of the struggl e, Doobenge par hat enge nahi n! (we
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W Il drown but we will not nove). Two nmaj or US based NG5, the
Envi ronnment al Def ense Fund and t he Bank I nfornation Center, al so
I ed the constitution of the Narmada I nternati onal Human R ghts
Panel , endorsed by forty-two environmental and human rights
organi zati ons fromsi xteen countries (Wall 1995: 208). That panel
i ssued aninterimreport in Qctober 1992 detailing hunan rights
violations. The focus on hunan rights violations inthe valley
conti nued, as the US based Lawyers Conmmittee on Human R ghts
issuedacritical report inApril 1993. Asaresult of thisintensifying
condermat i on, the Wrl d Bank worked out a face-saving fornul a
wi th t he | ndi an gover nnment wher eby t he | ndi an gover nnent woul d
announce that it was aski ng the VWrl d Bank t o cancel the renai ni ng
$170 mllionout of the $450 millionloan andthat it woul d conpl ete
the project onits own.3 This was announced i n March 1993.

Despi te the successes at theinternational |evel, thesituation
inthevalley was grimand the NBAand its al |l i es were taki ng recour se
tocourtsindesperation. Aflurry of legal actionfollowed. Asearly
as 1990, the villages that were schedul ed t o be subnerged were
begi nni ng to be cl eared i n Maharashtra. The subnergence and t he
di spl acermrent wer e chal | enged i n t he Bonbay H gh Court in 1990,
whi ch restrai ned t he government fromforcibl e evictions whichit
had, inanearlier case®, el oquently decl ared as unconstitutional
(Sangvai 2000: 154). Despite this, the construction of the Sardar
Sarovar dampr oceeded apace, even as forced evi ctions and agi tati ons
continued. In 1991, Or. B. D Sharna, the Conmissioner of Schedul ed
Gastes and Tri bes, astatutory authorityinindia filedaninterlocutory
appeal inacaseconcerningtribal rightsinthe Supreme Gourt. In
its order®, the court |aid down sone provisions concerning
resettl enent including the provisionthat resettlenent shoul d be
compl eted at | east si x nont hs bef or e subner gence ( Sangvai 2000:
154) and directed the three state governments to ensure that
rehabilitationwoul d be consistent wth Article 21 (right tolife) of

31 Though the Indian government said that the funds for the project would come out of its own revenue,
some think that the Indian government merely ended up diverting World Bank funds from other
sectoral loans to India. Udall (1995: 220).

32 See Olga Tellis and others v. Bombay Municipal Corporation, AIR 1986 SC 180.

33 B.D. Sharma v. Union of India, 1992 Supp (3) SCC 93.
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the Gonstitution. However, the Gurt al sodeclaredthat it woul dlike
t he work on t he damt o be expedi ti ously conpl et ed, even though it
had not been asked t o pronounce on the viability of the damitself
(Jayal 2001: 185). For the novenent inthe valley, it would be a
foretaste of things to cone, asthe Gourt had al ready t aken sides in
t he nor e fundarent al debat e over the viability of the project, that
t he noverrent had put on t he agenda si nce 1988. Several | egal
chal | enges were al so |l evel ed inlocal courts and t he Bonbay H gh
Gourt in Maharashtra in 1992 and 1993, agai nst forced evictions,
deforestation and police atrocities, but these cases got nowhere as
the courts either avoi ded cases energi ng fromthe vall ey or were
awed i nto sil ence by the specter of confrontationwth the forces
behi nd Indi a s | argest devel opnent project (Sangvai 2000: 155).
Meanwhi | e, direct confrontati onwas escal atinginthe valley.
I n Mahar ashtra, a satyagraha (a formof non vi ol ent Gandhi an mass
action) launched at Mani bel i was net by use of force by the statein
1992. The NBAwas al so engaging i n nore forceful, if non viol ent
action, by banning the entry of governnent official sintothevillages
inthe valley. Between (ctober 1992 and March 1993, there were a
nunber of instances of arrests, beatings and detentions in
Mahar asht ra and Madhya Pradesh. The peopl e in the val |l ey were
declaring that they were ready for jal sanarpan (sacrificeof lifein
thewater). As waters rose and began subnergi ng the | oner hantets
of Mini beli, the af fected peopl e stood knee-deep i nthe wat er, refusing
to nove (Sangvai 2000: 63). Anewsatyagraha at Mani beli, |aunched
by t he NBA duri ng the nonsoon i n 1993, forced the federal
gover nnent to announce that there woul d be a revi ewof the project.
Afive-nmenber expert revi ewpanel was appoi nted by t he gover nment
toreviewthe project 3, though without the power torevisit the
viability of the project itself. Despite this somewhat favorabl e
out cone for the NBA repression by state police forces continuedin
the villages in Miharashtra and Gujarat. Apetitionfiled by the Lok
Adhi kar Sangh, an oustees’ rights groupin Qjjarat in 1991, resul ted
inajudgment by the Qujarat Hgh GCourt in April 1993 ( Sangvai
2000: 155). That court rul ed that the subnergence of the first six

34 The members of this panel were Dr. Jayant Patil (as chair), Dr. Vasant Gowariker, Mr. L.C. Jain,
Professor V.C.Kulandaiswamy and Dr. Ramaswamy R. lyer.
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villageswthout resettlenment wasillegal andin February 1994, rul ed
that no further work on the damwhi ch woul d cause further
subnergence proceed. Despite this, the Qi arat governnent and
the Sardar Sarovar N gamLimted (SS\NL) continued their work on
the damand i n February 1994, cl osed t he sl ui ce gates of the dam
causing the waters to rise and | eadi ng t o per manent subrer gence
(Sangvai 2000: 155). The struggle inthe valley was i n a desperate
situationas aresult, and t he NBA deci ded t o appr oach t he Supr ene
Qurt for relief.

C S ruggl e through t he | aw? 1994- 2000

The NBAfiled a petition beforethe Supreme Court in May 1994,

chal | engi ng t he Sardar Sarovar proj ect on many grounds, calling for
a conpr ehensi ve revi ewof the project and prayed for a court order
stopping al | construction and di spl acenent until such a revi ewwas
done. This petitionwas admtted by the court as a public interest

litigation® by a bench which had a pro-hunan rights, |iberal

character.® The deci si on to approach the court had been taken after

nuch i nternal deliberation and di sagreenent within the NBA as
therewere many who felt that the courts were elitist and not favorably
di sposed towards the struggl e inthe vall ey (Patkar 1995; Sangvai

2000: 152). As the counsel for the NBAsaid, at first the NBAwas
rel uctant to approach the court asit was felt that the courts were
“protectors of the ponerful”.% Neverthel ess, the NBA had t o approach
t he Suprene Gourt because of the desperate situationinthe valley
anditsinabilitytoobtainrelief througheither thelower judiciary
or governnental nechanisns.® Witer was rising inthe valley as a
result of the decision of the SS\NLto closethe sl ui ce gates of the dam
i n February 1994, and t he | ower j udi ci ary was bei ng openl y defi ed
by the Qjj arat government. |t was a cl assi ¢ exanpl e of the | ack of

35 The jurisdiction of the Indian Supreme Court has been extended in novel directions through public
interest litigation or social action litigation. For a description of the procedural and substantive
innovations and an evaluation, see Baxi (1987); Desai and Muralidhar (2000).

36 The bench that accepted the petition consisted of Chief Justice M.N. Venkatachalliah, Justice J.S.
Verma and Justice S.P. Barucha. At least the first two justices had a pro-human rights, liberal
reputation by that time. The importance of having friendly justices on the bench would become more
and more obvious in the coming years.

37 Interview with Prashant Bhushan, counsel to NBA, 17 February 2004.

38 Id.
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any |l egal renedy for gross viol ations of | awand hunan rights. It
was inthat spirit that the Suprene Gourt adnitted the petitionin
1994 t hough t her e wer e serious constitutional barriers to overcone:
for exanpl e, the question of whether the court had j urisdiction over
wat er di sput es whi ch had been referred under the I nter-Sate Vet er
O sputes Act toatribunal .

The first significant act of the court was to order the report
of the five-menber expert panel whi ch had been rel eased in July
1994, to be nade public. That report was accordingly nade public
inlate 1994, and it confirmed the findi ngs of the Wrld Bank’s
I ndependent Review It concl uded that the hydrol ogy of the river
was not known, and it passed strictures on the poor record of
resettlenent and rehabilitation. The Suprene Court al so ordered
the federal and state governnents t o nake subnmi ssi ons on al | aspects
of the damandto discuss al | theissues arisingout of thefive-nenber
panel report inan NCAneeting (Sangvai 2000: 70). Meanwhile, in
early 1994 t he new Chi ef Mni ster of Madhya Pradesh, M. D gvijay
Si ngh, had openl y begun canpai gni ng f or reduci ng t he hei ght of
the damfrom455 feet to 436 feet.® This nove was intended to save
30, 000 peopl e and 6500 hect ares of | and i n Madhya Pradesh from
subner gence (Jayal 2001: 188). Taken together, the rel ease of the
five-nenber panel report and the deci sion of the Chi ef Mnister of
Madhya Pradesh, effectively operated to reopen the Nar mada wat er
di sput e whi ch had purportedly beenfinally settled by thetribunal’'s
award in 1979. Indeed, inthe Chief Mnister’s own words before the
stat e assenbl y on Decenber 16, 1994, “the Suprene Court has
virtual Iy reopened t he whol e i ssue and nowwe are no | onger bound
by the Narmada tri bunal award.no further construction onthe SSP
woul d be al | owed i f the oust ees were not rehabilitated at | east six
nont hs bef ore t he subnergence”. © (n a practical |evel, the new
stand t aken by the Chief Mnister woul d al so nake the inter-state
NCA i npossi bl e to function. Conbi ned with two negative Madhya
Pradesh stat e assenbl y reports on t he damproj ect i n 1994 (Jayal
2001: 190), theinter-state di nensi on of the di sputerearedits head
once again. Protestsinthevalley continuedinlate 1994, withthe

39 He had sent a letter to that effect to the Prime Minister in March 1994. Sangvai (2000:67).
40 Quoted in Sangvai (2000:68).
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af fect ed peopl e engagi ng i n various forns of direct political action
such as dharnas and indefinite fasts. Inthelight of these
devel opnents, and i n vi ewof the Suprene Court proceedi ngs, the
NCA deci ded t o suspend t he ri ver bed construction of the damin
Decenber 1994. | n May 1995, the Suprene Court confirned this
deci si on through a stay order on further construction of the dam 4
The NBA' s struggl e inthe val | ey seened t 0 have achi eved vi ctory,
but it woul d proveto be fl eeting. The hope that the suspensi on of
constructionwouldleadtoahalt of the project itself aswell as a
ret hi nki ng of t he whol e approach t owards | arge proj ects, - as had
been dermanded by t he NBA - proved t o be unf ounded.

Even as the river bed construction of the damwas suspended
formal |y by the NCA and t he Suprene Court, the construction
continued onthe ground in violationof these orders. To contest
this, the NBAtook out a massive march on Del hi inlate 1995 whi ch
actually resulted in the stoppage of the construction work (Sangvai
2000: 70-71). The construction of the damrenai ned suspended f or
four nore years until 1999. During thistine, aspects of the dam
dispute werereturned to the political arenawhile the NBAfocused
onconsolidatingitsworkinthevillages. But thelocus of the dispute
remai ned cent ered on t he Suprene Gourt whi ch conduct ed nurrer ous
heari ngs on t he case during 1996-1998. Indisputably, the strugglein
t he val | ey had becone much nore dependent on and i ntertw ned
withthelawand the court. This was to haveits own downside as the
nonment umbehi nd t he struggl e sl oW y waned. Even as the NBA
itself recognized that the victory at the court was fragile, by
appr oachi ng t he Suprene Gourt, the NBAhad depriveditself of its
traditional repertoires of noredirect politica action(Jaya 2001 194)
and nore cruci al |y, agreed to have the Gurt act as the final arbiter
of a conpl ex di sput e spanni ng decades.

InJuly 1996, the Gourt ordered the states toresol ve their
di fferences before appearing beforeit, as the matter had revived
di mensi ons of aninter-state di spute, especi al | y bet ween Madhya
Pradesh and Gjjarat. Followngthis, aneeting of the Chief Mnisters

41 Of course, there is an emerging idea that globalization is itself a phenomenon that is slowly
tapering off, not possessing the kind of vigor it had in the 1990s. | don’t engage with this larger
theoretical and empirical issue here. For discussion, see Dirlik (2000).
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of Qujarat, Madhya Pradesh, Maharashtra and Raj ast han was
convened by the Prine M nister inthe sutmmer of 1996 and an
agreenent was purportedl y reached to rai se t he damto a hei ght of
436 feet and foll owing a hydrol ogical review tobuildit uptoits
pl anned hei ght of 455 feet (Sangvai 2000: 71; Jayal 2001:191). This
agr eenent cane undone when it was reveal ed t hat Madhya Pradesh
and Raj ast han had not accepted the agreenent and that it was
basical |y apolitical decisionof the rine Mnister (Jayal 2001: 191-
192). The NBAtook out a protest march against this decisionto
Del hi inearly August 1996.

Meanwhi | e, the Suprene Gourt refusedto lift the stay order
agai nst t he construction of the damin a hearingin August 1996 and
expressed its concern over human rights viol ations, especially
relatingtoresettlenent and rehabilitation.#? This ruling was
confirmed by the Gourt in March 1997 and againinafinal rulingin
April 1997, whenit decidedto constitute afive-nenber Gonstitution
benchto decidetheissuesrelatingtoitsjurisdiction. Thelatter
decisionresul ted fromthe fact that the federal governnent and t he
Quj arat gover nnent had consi stent |y opposed the court’s jurisdiction
to reopen t he Nar mada di sput e whi ch t hey argued, had been finally
settled under section 11 of the Inter-Sate Véter D sputes Act read
wth Aticle 262 of the Gonstitution. The court’s July 1996 order to
thestatestoresol vetheir differences before appearinginfront of it
sothat it couldconfineits focus totheissues arisingfromthe
constitutionality of resettlenent and rehabilitation, had not been
inmplemented. Thereality of political differences between states
over the al | ocation of costs and benefits between them as well as
the conpl ex i ntertw ni ng of the costs and benefits with resettl enent
and rehabi litation, made this inpossible.

During 1996, the struggleinthe vall ey al so beganto transform
itself. Asthe construction of the damhad stopped, the NBAbeganto
focus on positive reconstructionrather than confrontati on andit
beganto branch of f into national and gl obal political action. Thus,
the NBA | aunched t he Nav N rman program whi ch sawthe pl anti ng
of trees, housing, biogas, soil andwater conservation, snall irrigation

42 During the course of the hearing, Justice Verma said, “we have to rise above the law for the
protection of human rights”. Quoted in Sangvai 2000: 153.
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schenes, school s cal | ed j eevanshal as (school of life) andlibraries
(Jayal 2001:193). Wil ejeevanshal as had been est abl i shed by t he
NBAas early as 1991 inthetribal areas of Maharashtra, the new
areas of positive work were many nore. A so, in 1996 t he NBA t ook
the lead inestablishingthe National Alliance of Peopl es’ Mvenents
(NAPNM an unbrel | a of |ike-m nded peopl es’ novenents and trade
uni ons fromal | over India such as the National FH sh workers Forum

Sarva Seva Sangha, Sanaj wadi Jan Pari shad, H nd Mazdoor Sabha,

Shoshit Jan Andol an and t he BHEL Enpl oyees Uni on ( Sangvai

2000: 136; Jayal 2001:194). The NAPMtook up i ssues |i ke struggl es
agai nst nul ti national conpanies (like Enroninlndia), and anti -

WOand anti - gl obal i zati on struggl es from1997. The Wrld Bank’s
pul | -out fromthe project in 1993 had effectively rermoved t he
transnational conponents of the struggl e, whi ch t he NBA has sought

to reclai mthrough the NAPM The NBAwas al so i nvol ved in the
first international conference agai nst bi g dans, hel d i n March 1997
at Quritiba, Brazil. A theendof 1997, the NBAtook part ina neeting
of peoples’ nmovenents, NGOs, dambuil di ng conpani es and
bilaterals, in dand, Switzerland, organi zed by the Wrld
Conservati on Union and the Worl d Bank. That neeting ledtothe
formati on of the World Conmmi ssion on Dans in 1998, an
unpr ecedent ed and uni que mul ti - st akehol der gl obal governance
experinment consisting of civil society actors and dambui | di ng
conpanies. It releasedits report in 2000, consisting of

conpr ehensi ve gui del i nes for pl anni ng, buil di ng and assessi ng dans
(Wor | d Comm ssion on Dans, 2000). The NBA s i nfluence on the
Commi ssi on was strong as Medha Patkar was one of the
conmm ssi oner s.

Even as the NBAwas notchi ng up victories abroad, it was
faci ng troubl e back hone. For reasons that can only be guessed at*,
from1998, the Suprene Court began t o di spense with the need to
deci de the jurisdictional questionwhichit had assignedto a
constitution benchin 1997 (Sangvai 2000: 72, 153). It alsolinited

43 The most plausible reason is that Chief Justice Venkatachalliah and Justice Verma, who had been
friendlier to the NBA's cause, retired, and the new bench consisted of Chief Justice Anand, and
Justices Barucha and Kirpal. Prashant Bhushan, the counsel for the NBA feels that the jurisdictional
issues were ‘implicitly decided’ in the 2000 judgment. Interview, 17 February 2004.
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itself totheresettlenent and rehabilitation question, thoughit had
i ndi cat ed duri ng nunerous previ ous heari ngs that a conprehensi ve
revi ewof the whol e damproj ect was preferable. Infact, previously
it had asked the counsel for the states and the federal governnment to
be preparedtoargue al | aspectsrelatingtotheproject. Thus, NBA' s
hope that the court woul d order a conprehensi ve revi ewof the whol e
project, and that the constitution bench woul d set inportant | egal
precedent for settling disputes over | arge projects and peopl es’ rights,
had been dashed. Al so, the struggl e inthe val |l ey had been w t nessi ng
| ower | evel s of participationand energy after the Suprene Court
stayed t he constructi on of the damin My 1995 (Jayal 2001:193). It
was inthis context that the Qi arat governnent wanted t he stay
order tobelifted sothat construction coul d proceed beyond 80. 3
neters where it had renai ned si nce May 1995. That gover nnent
was alsointerestedinsending asignal tointernational investors
that | ndi awas open for business, especiallyincrucia sectors|ike
power whi ch wer e begi nning to be disinvested. Asits counsel argued
before the court inahearinginFebruary 1999, “a strong si gnal shoul d
go fromthis court tothe outsideworld, that the work on the dami s
on.only then the foreign ai d woul d cone..only then t he peopl e
woul d nove out fromtheir villages” (quotedin Sangvai 2000: 72).
The Bharatiya Janata Party (BJP), a H ndu-nationalist party, had
alsoconetopower inQijarat and at the federal |evel, whose | eaders
had been strong supporters of the damproject. It wasinthisclinate
that the Suprene Gourt gave aninteri morder on February 18, 1999,
al | ow ng the construction of the damto go ahead by another 5 neters
(Sangvai 2000:72). Inafurther order on My 7, it allowed further
construction of the damby anot her 3 meters of hunps over 85
neters, and approved an i n-house Qi evance Redressal Authority
appoi nted by t he Quj arat gover nment whi ch was to subnit reports
to the Suprerme Court on the rehabilitation of oustees in Qi arat
(Sangvai 2000: 72-73).

Wii | e thi s deci si on was cel ebrat ed by t he pro-damel enent s
in Qijarat, the NBA had been dealt a severe sethack. The NBA
responded by organi zing direct political actioninthe valley and by
exam ni ng tracts of | and whi ch had purportedly been al | ocated to
t he oust ees and reveal themto be barren, uncul tivabl e or not avail abl e
at all (Sangvai 2000: 75). In April 1999, aManav Adhi kar Yatra
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(Human Ri ghts March) was | aunched i n Madhya Pradesh and
Miharashtra. |n June 1999, hundreds of villagers and activists from
all over Indialaunched a satyagraha agai nst di spl acenent and
subner gence i n Madhya Pradesh and Maharashtra. Squads of
sanarpit dal (groups preparedto di e by drowning) stood in wai st -
deep water as it entered Donkhedi in Maharashtra i n August 1999
(Sangvai 2000: 76). Police broke up this resistance and carri ed anay
those standi nginthe water.

Despite this continuing resi stance, the construction of the
damconti nued as permtted by the court. It was clear that the forces
i n favor of the damwere t oo hegenoni ¢ and coul d not be st opped by
count er - hegenoni ¢ action. The political w nds were begi hningto
transformthe | egal | andscape agai nst the struggleinthevalley. A
clear indication of where the Suprene Gourt itsel f was headi ng cane
duri ng June 1999, when it objected to the nedi a advocacy tactics
and direct political action (such as satyagraha) | aunched by t he NBA
as well tothewritings of Booker-prize w nner, Arundhati Roy, who
had begun to publicly criticizethe project (Sangvai 2000: 74). Acting
onareport filed by a senior advocate, K K Venugopal in his capacity
as amicus curiae”, the court contenpl ated action agai nst the NBA
for contenpt of court thoughit didnot, at that tine, i npose any
penal ties. The NBAnaintainedthat its activities didnot constitute
contenpt, and that it was the state governments who were in
contenpt by violating judicial orderswithinpunity. It filed
contenpt petitions agai nst three state governnents and t he f ederal
governnent for filing fal seinformation beforethe court regarding
conpliance with conditions relating to | and procurenent,
rehabilitationandresettlenent, thoughit i s uncl ear what cane out
of these petitions (Sangvai 2000: 74) .

After the hearings were concl uded, the final order of the
Suprene Court cane on 18 Qct ober 2000, | anding |i ke a bonbshel |
ontheNBA ® |nits order#, the court all owed the construction of
the damto proceed up to 90 neters (which the Relief and

44 Statement by K.K.Venugopal, Supreme Court of India, 1999 (on file with the author). He had been
appointed by the court.

45 Narmada Bachao Andolan vs. Union of India & Others, 10 SCC 664.

46 Id. pp.768-770.
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Rehabi | i tati on Sub-group of the NCA had al ready al | oned) and
announced that the priority was to conpl ete the constructi on of the
damas soon as possi bl e. The court al so ordered that further rai sing
of the height of the damw || be pari passu with the i npl enentation
of rehabilitation and environnental neasures and after cl earance
by the Rel i ef and Rehabilitation Sub-group and t he Envi r onnent al
Sub-group of the NCAat every additional 5 neters. The court al so
ordered the states concerned to conply wi th the deci si ons of the
NCA particularly relatingtoland acquisition and rehabilitation,
and asked the NCAto prepare an action planinthis regard. The
deci sion of the court |eft no doubt that the final decision-naking
authority belonged tothe political arena, and decl ared that in case
the Revi ew Committee of the NCA coul d not deci de any issue, it
shall bereferredtothe Prine Mnister, whose deci si on shal | be final .
It was clear that conpl eting the construction of the damwas nore
i mportant to the court than the social and environmental costs it
i nposed. The court al so extol | ed the virtues of | arge dans.

Thus t he deci si on by t he NBAt o approach t he Suprene Court
had backfired, as many within NBAitself had feared. The court’s
deci si on was wel coned by t he pro-damel enents in Qijarat, and the
Deputy Prine Mnister, L. K Advani, decl ared t hat t hose who oppose
devel opnent proj ects such as the Sardar Sarovar dam were wor ki ng
at the behest of sone ‘foreignnations’ and added t hat t hese were t he
sane peopl e who criticized India s nucl ear tests in Pokhranin 1998
and |i sted the court deci sion as one of the three maj or achi evenent s
of the BIP governnent then —the ot her two bei ng t he Pokhran bl asts
and the victory over Paki stan-supported forces in Kargil in 1999. 4
Critics of the judgnent were many, in the | ndi an nmedi a*® and
dsatere®, but it was clear that the struggl e in the vall ey had reached
a dead- end and had t o necessarily expl ore newer forns of political
actionto continue. The Suprene Court’s Del phi ¢ pronouncenent s
carry al nost nythical power inIndiaandits seal of approval for the

47 The Hindustan Times, November 1, 2000.

48 Too numerous to list here. See e.g., Rajagopal (2000).

49 The most recent book-length critique of the judgment is Jain (2001). See also the detailed analysis
and critique of the judgment available as “The Order of the Supreme Court in the Narmada Case:
Highlights, Comments and Analysis” at www.narmada.org; Ramaswamy R. lyer, “A Judgment of
Grave Import”, available at www.narmada.org.
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project aswell asitscriticisns of the NBA dealt naj or bl ows tothe
NBA s | egiti nacy and noral capital. The struggl e from1994 t o 2000
had been waged i n and t hrough t he Suprene Court and it had proved
tobe very costly.

Y4 THE POLI TICS OF THE COURT AND BEYOND

A The Narnada j udgnent and its scripts

Wy did the Suprene Court decide as it didin 2000? Answering
this questionisinportant inorder to appreciate what role, if any,
courts and I awpl ay i n count er - hegenoni ¢ gl obal i zation, a cl assic
instance of whichisthe struggleinthe Narnada valley. It would
al so hel p us understand the i mportant rol e pl ayed by donestic | egal
institutions, especially courts, inglobalizedstruggl es such as the
Narnada one. The court’ s decisioncould be attributed, at first gl ance,
to the change i n the conposi tion of the bench that deci ded t he case.
O Justices Anand, Kirpal and Barucha, only Barucha had been on
t he bench si nce t he conmencenent of the case in 1994. The ot her
two j udges who had been on the bench earlier, Justices
Venkat achal | i ah and Verna, had retired. @G ven that Barucha
di ssent ed, one coul d say t hat the deci si on basi cal | y depended upon
the i nvol venent as wel | as the i deol ogy of individual judges. This
explanationis |ent credence by the fact that the earlier bench was
nor e synpat hetic tothe NBA' s argunent s and had i n fact i ndi cat ed
itswllingness to order a conprehensi ve revi ewof the whol e proj ect
and had constituted a constitution benchto decide the jurisdictional
issuesin1997. This explanationis believedtolie behindthe judgnent
by NBA's counsel .% There may be nmuch to comend this
explanation. Indeed, it iswell recogni zed by observers of the Indian
judiciary that especiallyintheareaof publicinterest litigation,
out cones of cases of t en depend on t he i deol ogy of i ndi vi dual j udges®,
despite cautionary notes fromwithinthe judiciaryitsel f about the
i mportance of treatingthe Court as asingleinstitutionwth one

50 Interview with Prashant Bhushan, New Delhi, 17 February 2004. Shanti Bhushan, Prashant'’s father
and a senior counsel, had appeared for the NBA in earlier hearings.
51 See Desai and Muralidhar (2000:180).
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voi ce rat her t han an assenbl age of i ndi vi dual j udges. %2

Anentirely different set of expl anati ons energe, however,
when the judgnent itsel f is exanined cl osel y. These expl anati ons
suggest, | shall argue, that there are several doninant scriptsinthe
I egal reasoningitsel f, whichareresponsiblefor the concl usi ons t hat
the court reached. Srictly speaking, these scripts cone fromout si de
the lawitsel f, but are soingrainedinlega reasoning and judicial
craft asto be abletoinfluencethe very process of framng and
perceivingthe ‘facts’ of the dispute. |n other words, the court
exam ned the facts of the di spute through | enses which were
t hensel ves bi ased i n ways t hat approved onl y one versi on of facts.
That the court was not only decidingthe ‘law onthe basis of settled
‘facts’, shoul d be settledin advance. |ndeed, the estinate of the
costs and benefits of the project was itself contested by the
governments and t he NBA before the Suprene Court in 2000. As
such, the court’s rol e was not sinply to decide the l awon the basis
of settledfacts, but it was required to deci de whi ch version of facts
trunped the others. The | awwas si npl y one nore terrai n on whi ch
t he NBA struggl ed over the social recognition and political
legitimation of human suffering, and was not i ndependent of or
prior tothe establishment of social facts. By recognizi ng one version
of facts presented by the governnents as valid, the Suprene Court
del egi ti m zed t he human suffering that the NBAwas trying to draw
attentionto.

The t echni ques t hr ough whi ch the court perforned this task
wi || be evident when t he dom nant scripts of the judgnent are
exam ned cl osely. Afirst script coul d be termedevol utionary, in
that the court subscribes to a viewof human progress i n whi ch the
nodern i s al ways epi stenol ogi cal |y superior tothetraditional. Itis
al so aviewinwhichthe direction of change is al ways fromthe
traditional tothe nodern andthe occurrence of changeis inevitable.
This is evident intheway the court deal s wth the di spl acenent of
tribal peopl e duetothe constructionof the dam Asthe court says,
“t he di spl acenent of the tribal s and ot her persons woul d not per se
result intheviolations of their fundanental or other rights. The

52 See the remarks of R.S. Pathak, J. (as he then was) in Bandhua Mukti Morcha v. Union of India (1984)
3 SCC 161.
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effect istoseethat ontheir rehabilitati onat newl ocations they are
better of f than what they were. A therehabilitationsitestheywll

have nore and better anenities than which they enjoyedintheir

tribal hamets. The gradual assimlationinthe nainstreamof the
society will lead to betternent and progress” (pp. 702-3). This
evol uti onary i deol ogy enables to court to rationalize the
di spl acenent, eventhoughits positionis factually tenuous. A nost

140 out of atota of 193 villages in Mdhya Pradeshthat are slated for

subner gence consi st of a nixed popul ati oninthe plains of N nar,

w thawel | devel oped econony. For the peopl e of this regi on—where
the resi stance to t he damhas been fi erce — di spl acenent is unlikely
toleadto “betternent and progress”. Eveninthe case of the rest of

t he peopl e to be di spl aced who are tribals, the ideathat their

di spl acerment woul d | ead t 0 bett er nent depends on an i deol ogi cal

positionthat aforest-based, river-based econony i s backward when
conpared to a nodern one. Further, it al so depends on a bel i ef that

rehabi litation packages woul d i n fact be i npl enented and | and woul d
be nade avai | abl e. This was, to say the | east, highly dubious. From
the Wrl d Bank to t he Fi ve- Menber expert panel to Madhya Pradesh
(wher e maxi mumdi spl acenent was to occur), nost had concurred
that the rehabilitation measures had not been i npl ement ed on t he
ground, | eadi ng hundreds of displaced famliestoreturntotheir

villages after 1994. Infact the judgnent itself recogni zes t hat

rehabilitation has been unsatisfactory; asit saysinits order, “the
reports of the Gievance Redressal Authorities, and of Madhya
Pradeshin particul ar, showthat thereis a consi derabl e sl ackness i n
the work of identificationof |and, acquisition of suitablelandand
t he consequent st eps necessary to be takento rehabilitate the project

oustees” (p.769). Inthislight of all this, the belief of the Suprene
Qourt inbetternent and progress of thetribal s can only be descri bed
asanact of blindfaith.

Asecond script of the judgnent coul d be cal |l ed national i st,
intheway inwhichit extols the inportance of the damfor securing
I ndia s border with Paki stan as wel | as for ensuring nati onal
devel opnent i ncl udi ng t hrough better infrastructure, food security
and el ectricity. Wiile discussingthe benefits of the Sardar Sarovar
dam the court says, “apart frombringing drinking water wthin
easy reach, the supply of water to Ryjasthanw || al so hel pin checki ng
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t he advancenent of the Thar Desert. Hunman habitationw || increase
therewhich, inturn, wll helpinprotectingthe sofar porous border
w t h Paki stan” (p.764). The di scourse about the damhad, over the
years, poi nted out that the border between Qij arat and Paki st an was
porous, partly due to poor hunan habitation, and expressed t he hope
that bringing drinking water tothe dry regi ons of Kutch, Saurashtra
and North Qujarat woul d i nprove India s own security. |ndeed,
di scourses of Qujarati national i smand I ndi an national i smt ended
tooverlapalot incallingattentiontothe security di nensions of the
damproject. It is because of thisthat any critici smof the damproj ect
was attacked by pro-damel enents as anti-national %, and nob-
vi ol ence agai nst the damcritics has been orchestrated by al | political
parties in Qujarat over the years (Sangvai 2000: 140-143; Jayal
2001: 196) . The workers at t he damsite have al so been charged with
sedition for demandi ng better wages (Jayal 2001:195). BEven as the
court affirns theviability of the project and therefore a key demand
of Qujarati nationalismat the sub-statelevel, it al sowaps the
justificationaround I ndian nationalismby linkingit to border
security with Paki stan. By doing this, the court enabl es | ndi an
nati onal i smto overcone or trunp Qujarati chauvinism By joi ni ng
thisnationalist chorus, the court casts all criticismof the damproj ect
as i nherent|y suspicious. Anationalist franing al so suppresses any
rational eval uation of the costs and benefits by thejingoisticfervor
that i mmedi at el y acconpani es t he di scourse of nationalism In
addi tion, the court al so prai ses the val ue of river valley projectsin
increasing India s sel f-sufficiencyinfood (p. 764, 766) and wat er,
provi ding whichis seenas aprinary duty of the governnent (p. 761).
Once the project was seeninthis manner, it placed an i npossi bly
heavy bur den on the NBA which it coul d not easily di scharge.

A third script of the judgnent could be terned
devel opnentalist inthat it enphasi zes the val ue of dans per se as
tool s of devel opnent, and casts the overal | utilitarianargunent in
terns of publicwelfarethat justifiesthe sacrifice of sone for nany.
The court al so under st ands devel oprrent in a particul ar way t hat
nakes t he bui | di ng of dans al nost conpul sory. To beginw th, the

53 See, for example, the remarks of the Deputy Prime Minister cited above at n. 47 and the accompanying
text.
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court extol s the val ue of dans per se, thoughit had not been askedto
decide the viability of dans as tool s of devel opnent, includingtheir
costs and benefits. Indeed, the court’s characterization of the NBA
as an “anti-damorgani zati on” (p.695) — rather than as a ‘ hunan
rights organization or ‘environmental N3 - gi ves sone sense of
the court’ s di sapproval of anyone critical of dans per se. Inaddition
tothe“vita role” dans playin“providingirrigationfor foodsecurity,
donestic and i ndustrial water supply, hydroel ectric power and
keepi ng f1 ood wat ers back” (p.701), dans are seen by the court to
contribute positivelytothelivingstandards of the di spl aced persons
asvell astoenvironnent. Thus, the court declares that “thetribal s
who are affected are i nindi gent circunstances and who have been
depri ved of the modern fruits of devel opment such as tap water,
education, road, electricity, convenient nedical facilities, etc.”
(p-735). It further states that “a properly drafted R&R pl an woul d
i mprove the |iving standards of di spl aced persons after
di spl acenent ...It isnot fair that tribal s and peopl e i n undevel oped
vi | | ages shoul d conti nue i nthe sane condi ti on wi thout ever enj oyi ng
the fruits of science and technol ogy for better heal th and have a
higher quality of lifestyle” (p.765). Besidesthefact that thecourt’s
assertionisfactual |y very dubi ous®, the court is trying here to appeal
to different dimensions of devel opnent fromtraditional aspects
relatingto food production andindustrial gronthto adefinition
that pays nore attention to human devel oprment. The court al so
sees dans and hydroel ectri c power as contributing positivelyto
envi ronnent and t hus conpl etes its appeal to yet another aspect of
devel oprment. |t says that dans are “instrunents for i nprovi ng the
envi ronnment” (p. 765) and that “hydel power’s contributiontothe
greenhouse effect is negligibleandit can be terned ecol ogy-friend y”
(p- 768). These bal d assertions, unsupported by facts (Jai n 2001),
serveanideologica roleinleadingthe court tojustifythe proect as
awhol e.

The court sees the sacrifice of soneintheinterest of the
nmany as being i nherent inthe public wel fare argunent that |ies

54 The evidence so far is just the opposite, and shows that displaced people in g eneral and tribals in
particular, are much worse off after displacement. See World Commission on Dams (2000); Jain
(2001:18-25).
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behi nd t he construction of the dam Asit says, “displ acerment of
t hese peopl e woul d undoubt edl y di sconnect themfromtheir past,
culture, customand traditions, but thenit becones necessary to
harvest ariver for thelarger good. Anatural river is not only neant
for the peopl e cl ose by but it shoul d be for the benefit of those who
can nake use of it, being anay fromit or near it” (p.765). This
argunent, recal ling Arerican jurisprudence on property rightsin
t he 19th cent ury when devel opnental and utilitarian argunents
dom nat ed (Horow tz 1977: chapter 2), enabl es the court to provide
the i deol ogi cal justificationfor displacenent andtherefore, for the
project. Also, the court understands devel opnent in a particul ar
manner whi ch makes t he buil di ng of dans conpul sory for its
real i zati on. Taki ng per capita consunption of el ectricity as one of
the indicators of living standards (p.767) for exanpl e, nakes dans
i nportant for ensuring energy consunption even t hough t he court
ignores theinternal tensionthat this approach creates withits own
commi tment to the environment.

Afourth script of the judgnent isstatist andit putsthe
enphasi s on the efficiency and equity of the systemthat is
responsi bl e for desi gni ng and executing the project as well asin
taking anel i orative neasures. PRut differently, facedwth substantive
critiques inthe areas of rehabilitation or environnent, the court
putsitsfaithinthe settingupof state agencies andthe ful fill nent
of procedures, rather than coming up with answers to the critiques.
For exanpl e, faced wi th the question of whet her envi ronnent al
cl earance by the Mni stry of Environment and Forests i n 1987 was
gi ven w t hout proper data and pl anni ng and was therefore contrary
tolaw the majority puts rmuch enphasi s on the process through
whi ch t he deci sion was arrived at, includingthe fact that it was
finally cleared by the Prime Mnister hinself. Asthe court says,
“care for the environment i s an ongoi ng process and t he systemin
pl ace woul d ensure that anel i orative steps are taken to counter the
adverse effect, if any, onthe environnent w ththe construction of
the danf (p.729). This coul d be contrasted to the viewof Justice
Barucha, the di ssenting judge, who says that the environrental
cl ear ance was based on “next to no data.and was therefore, contrary
totheterns of the then policy of the Llhionof Indiainregardto
envi ronnent al cl earances and, therefore, noclearanceat all” (pp. 775,
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776, 781). Smlarly, wthregardto displ acenent, the ngjority of
the court says that “w th the establishrment of the R&R Sub-group
and the constitution of the grievance redressal authorities by the
states of Qyjarat, Miharashtra and Mdhya Pradesh, thereis a system
inforcewhichwll ensure satisfactory resettl enment and
rehabilitati on of the oustees” (p.745). This reasoningof the court is
indirect conflict wththe struggleinthe valley, which has had a
long history of confrontationw th state officials, who, instead of
doing their duty under thelaw have viol ated the |l awat every | evel .
The court overl ooks the fact that the state agenci es have had no
intention of either ensuring rehabilitationandresettlenent as per
the award of the tribunal, or ensuringthat environnental protection
neasures are taken. The nul tiplicationof stateagenciesis, inthis
viewof the court, a substantive responsetothe failureto ensure
rehabilitationor toprotect the environnent. The NBA's pleafor an
i ndependent agency t o eval uat e and noni tor the project is rejected.
Afifth script of the judgment coul d be termed! egal i st/
donminant inthat it sees the di spute as sonethi ngthat has been settl ed
by | awwhi ch the Suprene Gourt has little power to change. Inthis
view theroleof the Gurt isto dispensejusticeinaccordance wth
the lawand if the | awcl early favors the work on t he damt o go ahead,
thereislittlethat the court cando. Asthecourt says, “.the court
has not forsakenits duty androl e as acourt of | awdi spensing j ustice
inaccordance with the aw..No directions are i ssued which are in
conflict wthany |egal provisions” (p.762). This coul dbe contrasted
W t h previous views expressed by the court, includingin previous
proceedi ngs of the sane case®, that when the lawis in conflict with
fundanental rights, the lawnust give way. Thelawthat the court
referstohere, against whichit is purported y hel pl ess, is of two
kinds. FHrst, thelawgoverningthe settlenent of inter-state water
di sputes, containedin Article 262 of the Gnstitutionandthe Inter-
State Véter O sputes Act, prevents the jurisdictionof the Suprene
Qourt over water di sputes and provi des no right of appeal.  Though
the court had opened t he di spute agai n by adnmtting the petition
and by suspendi ng t he work on the damfor four years, it nowtakes

55 See the remarks of Justice Verma, supra n. 42.
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thepositionthat itsonlyjobistoensurethat the anard of the tribunal
isenforced (p. 768, 769). Further, it isnot soclear that thejurisdiction
of the court is ousted when the matter concerns interpretation and
enforcenent of constitutional rights. Infact, it isfor that reason
that the court admtted the petitionby the NBAin 1994. Indeed, it is
inthe very essence of judicial reviewof |egislationthat thelawnust
giveway torights, asinterpreted by the court. Further, if the court
felt that itsjurisdictionwastrulyousted, it coul d have di snissedthe
caseonlyonthat ground. Thisit didnot do. The court’s decisionin
this seenms to have been pronpted by its desire to assert the
dom nance of the Constitution and the power of the federal
gover nnent over the procedure for decidinginter-state water
disputes. At several places, the court notes that the award of the
tribunal is bindingonstates (p. 696, 697,766). The court cites arecent
decision, Sateof Karnatakav. Sate of AP.%, as controlling precedent
for the propositionthat any i ssue whichis decided by atribunal that
isdulyconstituted under the Inter-Sate Véter O sputes Act, is, by
law binding onthe respective states that are parties tothe dispute.
Wi lethis may be legal |y correct, the Suprene Court had cast this
into doubt by adnitting the NBA' s petitionin 1994 and granting a
stay order agai nst constructionin My 1995 thoughit was clearly
contrary tothe award of the tribunal in 1979. The reason for this
was t he court’ s concern over the conflict between the anard’ s
i npl enent ati on and constitutional rights of the di spl aced peopl e.
I't appearsthat thecourt wasled, inthefinal analysis, todecideasit
didbyits concernthat the federal constitutional schenefor settling
wat er di sput es bet ween st at es was com ng unst uck because Madhya
Pradesh was trying to reopen t he whol e di sput e, taking sone political
cover under the NBA's agitationfor therights of the di spl aced peopl e.
Wilethisisalegitinate concern, the court’s duty, especiallyina
publicinterest litigationallegingviolationof constitutional rights,
istofirst safeguardrightsif thereis evidence. Thisthecourt failed
to do.

Asecond | egal i st reason for the court’s deci sion has t o do

56 State of Karnataka v. State of A.P., (2000) 9 SCC 572.
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wththe doctrine of | aches®, which the najority held, prevents the
NBAfromprevai linginthe case. Accordingtothe court’s reasoning,
si nce the NBAdi d not approach the court until 1994 even t hough t he
construction of the dambegan i n 1987 af ter obt ai ni ng envi ronnent al
clearance, it isguilty of laches. Besidesthe fact that the Suprene
Qourt israrelysolicitoustotraditional procedural issuesinpublic
interest litigation®, this decision of the court is also factually
i naccurate and in bad faith. The court was approached i n 1991 as
not ed® and t he NBA had appr oached a nunber of |ower courts quite
successful | y over the years even thoughit coul d not get the judicial
orders enforced. It isonly after knocking onthe doors of virtual ly
every governnental and judicial authority and failingthat the NBA
appr oached the Suprene Gourt. Therefore, the court’s deci si on seens
hard t o under st and.

Asixth script that runs through t he j udgnent nay be t er ned
adjudicatory andit seekstorest its reasoning ontheinstitutional
rol e of the court (as opposedtothe Executive). It al so seekstorest
its reasoning on the distinction between | awand policy, the forner
beingal |l that the court i s concernedwth. Accordingtothis script,
it isnot appropriate for the court tointervenein a dispute such as
t he Nar mada val | ey damproj ect eit her because t he court | acks the
expertisetoeval uate the conpeting policy options, or becauseit is
not the province of the judiciaryto decide such natters but only
that of an el ected government. As the court says, “the conception
and t he deci si onto undert ake a proj ect are to be regarded as a pol i cy
deci si on..The courts, inthe exerciseof their jurisdiction, wll not
transgress intothe fieldof policy decision. Wether to have an
infrastructural project or not and what i s the type of project tobe
under t aken and howit has to be executed, are part of policy-naking
process and the courts areill-equi pped to adjudi cate on a policy

57 The doctrine of laches, containing an element of the private law doctrine of equitable estoppel, is
based upon the maxim that equity aids the vigilant and not those who slumber on their rights. It is
defined as “neglect to assert a right or claim which, taken together with lapse of time and other
circumstances causing prejudice to adverse party, operates as bar in court of equity.” (Black's Law
Dictionary, 6th Edition). Its applicability in a case such as the NBA's, involving public law rights,
especially constitutional rights, is legally dubious.

58 The Indian Supreme Court is famous for innovating new procedural rules in the domain of public
interest litigation. For a review, see Desai and Muralidhar (2000).

59 See supra n.33 and the accompanying text.
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deci si on so undertaken” (p. 761, 762). Again, the court says “the
courts cannot run the government nor can the adm ni stration
i ndul ge i n abuse or non-use of power and get away withit. The
essence of judicial reviewis aconstitutional fundanental .... Wen
thereisavalidlawrequiringthe Gvernnent toact inaparticul ar
nanner the court ought not to, w thout striking dow thelaw give
any direction whichis not inaccordance wththelaw In other
words, the court itself is not abovethelaw (p.763). Inposingthis
interpretive framework onitself gives the court enough w ggl e room
toavoiddifficult | egal questions, such as the conflict between
individual rights andstaterights or therol e of the Suprene Gourt in
inter-state water di sputes wheninportant constitutional questions
other thanriparianrights of states are at stake. The adj udi cat ory
script al so hel ps to nask t he i deol ogi cal hand- ne- down of the court
behi nd t he f agade of denocratic accountability. Thisis doublyironic
because of the wel | known record of the I ndi an Suprene Court in
activel y nmaki ng pol i cy deci si ons through publicinterest litigation.
I ndeed, perhaps no ot her country’s hi ghest court has intervenedin
sonmany areas of public policyinfieldsrangi ngfromcrimnal justice,
envi ronnent, hurman rights, wonen’s rights or public accountability.
Yet, when it cones to devel oprnent proj ects such as dans, the court
suddenl y di scovers the virtues of judicial self-restraint.®

The seventh script that is evident inthe judgnent may be
cal | ed sel ective cosnopol i tanismand throughit the court justifiesits
reasoni ng by appeal to either a universal hunaninterest or to gl obal
sources of lawbut does it inananner that is highly selective. In
this, the court showsits desiretoroot itsjudgnent inanora and
political narrativethat islarger thanthe one dictated by the nation-
state, unlike sone decades ago when the court nmay have sinply sai d
that the national |aws provide the only noral universe wthinwhich

60 Itis not only in the NBA's case that the court has been so solicitous to development projects but also
in other cases in which displaced people have challenged projects before courts. In those cases too
the court has often taken refuge behind either the law-policy distinction or purported lack of expertise
while denying relief to victims even when they raise fundamental questions concerning the safety of
the dam due to, for example, seismic factors. For example, in Tehri Bandh Virodhi Sangarsh Samiti
v. State of U.P. (1992) Supp. 1 SCC 44, the court declared that it did “not possess the requisite
expertise to render any final opinion on the rival contentions of the experts. In our opinion, the court
can only investigate and adjudicate the question as to whether the Government was conscious to the
inherent danger as pointed out by the petitioners and applied its mind to the safety of the dam.”
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gri evances nust be articul ated before the court. To sonme it nay be
evidence of judicial g obalization®, but what nust not be overl ooked
it hownal | eabl e thi s cosnopol i tani smis, enablingthe court to depl oy
segnents of it toreach concl usions that are hegenonicin effect.
The current case provi des a good exanpl e of this. Inthis, the court
was facedw th the |l egal question by the counsel tothe NBA whet her
“the forcibl e displacement of tribals and other narginal farmers
fromtheir | and and ot her sources of |ivelihood for a project which
was not inthe national or publicinterest was aviolationof their
fundanental rights under Article 21 of the Gonstitution of I ndian
read with I LOGonvention No. 107 towhich Indiais a signatory”
(p.697). 1LOGonvention Nb. 107 provi des that tribal popul ationsin
states parties shal | not be renoved without their free consent from
their habitual territories except i naccordance wth national |aws
andregul ations relating tonational security, or intheinterest of
nati onal econom ¢ devel oprment or of the health of the said
popul ation. It al so provides that when the renoval of the tribal
popul ation i s necessary as an excepti onal neasure, they shall be
provided with land of quality at | east equal to that of the | and
previ ousl y occupi ed by t hemand t hey shal | be ful | y conpensat ed
for any resulting loss or injury. The counsel for NBA contended t hat
I LOGonvention No. 107 read into Articl e 21 of the Gonstituti on nakes
the di spl acenent illegal as there was no free consent and t he proj ect
itself isnot inthenational or publicinterest duetoits unacceptabl e
soci al, econonic and environnment al costs (p. 697, 698). The court
rejects this argument by taking a strict constructionist view of
Gonventi on No. 107 and concl udes that the exception clausein the
Conventi on al | ows di spl acenent because | and-for-Iand has been
assured by the states as conpensation (p.701). This overl ooks two
factors. Frst, land-for-1and had not been guaranteedin practice, as
the court itsel f acknow edged. Second, the I LOitself had witten
letters of concernto the I ndi an gover nnent about the violation of
Gonvention Nb. 107 during earlier years. % Mre inportantly, the
court’s positivisticrefusal toengagein aliberal readi ng of
Gonvention No. 107 is notably intensionwth the court’s overal |

61 Slaughter (2000).
62 See supra. p.26.
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recordinreadinginternational |awinto donesticlavw®. Later, the
court’ s refusal to recogni ze the rel evance of the ‘ precauti onary
principl e for assessing environnental conpliance® al so shows a
sel ecti ve approach, asit neither conports with the court’s recent

activisminenvironmental |aw®, nor with the current state of

international environnental law % But, while the court freely
departs fromcurrent international |egal nornms relating to
environnent relatingtothe precauti onary principle, it isreadyto
prai se the i nportance of water as a hunan right though the status
of that normunder international lawis, at best, that of asoft |aw
norm The court says that “water i s the basi c need for the survival of

hunan beings and i s part of theright tolife and human rights as
enshrinedin Article 21 of the Gonstitution of India” (p.767) and
citesa UNresol ution as the l egal basis for this conclusion while
justifying the damproject asonethat will fulfill thisneed. Ina
renar kabl e exanpl e of t he hegenoni ¢ use of counter hegenonic
di scourse, thestate of Gjarat had argued® that it had a responsibility
to guarantee the hunan right towater toits popul ation and that the
damwas needed for thi s purpose anong ot hers. The court’s readi ness
to accept thisandits renarkabl e activi smin conjuringlawout of

63 The Supreme Court has, in a number of cases, read international law into domestic law, even when
the Convention concerned had not been ratified by India. See e.g., Vishaka v. State of Rajasthan,
(1997) 6 SCC 247 (reading provisions on sexual harassment from the Convention on the Elimination
of Discrimination Against Women into Indian law); Vellore Citizen’s Welfare Forum v. Union of India,
(1996) 5 SCC 647 (reading precautionary principle into Indian law, relying upon a report of the
International Law Commission). See also the remarks of former Chief Justice, P.N.Bhagwati, cited in
Desai and Muralidhar (2000) at p.224: “even if the judiciary finds that a particular human rights
instrument has not been ratified by its country, it must have regard to the human rights embodied in
such instrument because these human rights represent norms accepted by the entire international
community”.

64 The court declared the precautionary principle inapplicable and instead relied on the principle of
‘sustainable development’. See p.727. The court’s focus on environmental issues began only during
the proceedings in 1999 whereas resettlement and rehabilitation had always been the main issues of
contention. Interview with Prashant Bhushan, counsel to NBA, 17 February 2004.

65 In a recent case, the court had declared that the precautionary principle and the polluter pays
principle are essential features of sustainable development, and read them into Indian law. The court
further declared that rules of customary international law which are not contrary to the municipal law
shall also be deemed to have been incorporated into domestic law. See Center for Environmental Law
WWEF-1 v. Union of India, (1999) 1 SCC 263 cited in Salve (2000). See also Vellore Citizen's Welfare
Forum v. Union of India, (1996) 5 SCC 647.

66 The current state of international environmental law relating to the principles of sustainable development
and the precautionary principle may be gleaned from a recent decision of the International Court of
Justice, Gabcikovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports, Judgment of 27 September
1997 (Merits) (see especially the concurring opinion of Justice C.G.Weeramantry).
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politicsis sorely nmissing whenit focuses ontheissuesthat seemto
favor the NBA

B Gontest over contenpt: The court andits critics

The court’ s deci si on evoked a stormof protest as al ready noted. The
court has taken the criticismpoorly. In aseries of proceedi ngs
stretching fromits suo notu acti on agai nst the NBA and writer

Arundhati Roy for contenpt of court in 1999, the court has been on
a vindictive course agai nst critics, especially Medha Pat kar and
Arundhati Roy. Inlegal proceedi ngs | aunched agai nst Pat kar, Roy
and Prashant Bhushan (the counsel for NBA) by certai n advocat es,

the court passed strictures agai nst Patkar and j ai | ed Roy for cont enpt

for one day and fined her Rs.2000.% The circunstances of the
proceedi ngs | eft no doubt in the mnds of anyone wat chi ng t hem

that the court felt very nuch on the defensi ve about its judgnent in
2000 and want ed t o suppress any critici smthrough t he devi ce of

contenpt. This nove by the court isironic giventhat the court has
used contenpt powers in the past to order | egal action agai nst

officials inthe Narmada vall ey who failedto conply withits
directions on prevention of handcuffing of under trial prisoners
and policebrutality. Ina1993 wit petitionfiledby an NGOfrom
Madhya Pradesh, Khedut Mazdoor Chet na Sangat h, a trade uni on of

tribal peopl e who were opposed to the Sardar Sarovar dam the
Supreme Court had criticized the non-conpliance wth previ ous
court orders on handcuf fing of under trial prisoners by the police
and ordereda (& enquiry.® The police had abused the tribal peopl e
who were agitating agai nst the dam |n a subsequent suo notu
contenpt action by the court in 1996 as afollowuptothis case, the
court criticized non-conpliance withits orders and ordered
adnmini strative action agai nst judicia and policeofficers.” However,

the court’ s attitude started changingin 1998 and it has si nce t hen
adopt ed an i nj udi ci ous approach towards critics of itsjudgnent. |t

isclear that the judges have an exal ted vi ewof thensel ves and t end

67 Interview with Prashant Bhushan, counsel to NBA, 17 February 2004.

68 J. Venkatesan, ‘Arundhati Roy jailed for contempt of court’, The Hindu, March 07, 2002.

69 Khedat Mazdoor Chetna Sangath v. State of M.P., 1994 SCC (6) 260.

70 Suo Motu Contempt Petition No.10 of 1996 in Writ Petition (civ) (Judgment dated 08/01/1996, by
Agrawal, J.), 1996 SCC (1) 718.
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to be at | ogger heads wi t h soci al novenents that typical |y use nedi a
criticismas part of their repertoireof political activity. Thisfactor
nust be taken into account whil e assessingtherol e of | awand courts
i n count er - hegenoni ¢ gl obal i zat i on.

C Post -j udgnent woes: Towards el ectoral politics?

Since the judgnent of the court in 2000, the NBA has been on t he
def ensi ve and searching for newpolitical vistas. There has been no
proper resettl enent and rehabilitation, despite the directions of the
court in2000. Therefore, the judgnent has not ended the rol e of
the court itself.”? The NBAfiled a fresh reviewpetition before the
court in My 2002, whi ch was dismssed. The state of Madhya
Pradesh has alsofiled a petitioninthe court very recently,
chal | engi ng aspect s of the 2000 judgnent.” Thus, the role of lawin
t he Narnada val | ey struggl e has not forrmal |y ended. But, the dams
hei ght has been gradual | y i ncreased and has now been appr oved t o
be rai sed to al nost 110 neters, despite opposition fromthe NBA and
t he Madhya Pradesh governnent.”™ For the Quj arat governnent, the
Sardar Sarovar dam s hei ght has becone one of the key baronet ers
of its own political success. The NBA has not been | eft wth any
nore political options, and as such, has decidedtoenter into el ectoral
politics.” The struggle inthe valley has had a | ong hi story of
relationshipwthelectoral politics (Sangvai 2000: 129-132; Jayal 2001),
but the NBAitsel f has not actively entered politics sofar. That the
NBAi s contenpl ating thisis because of two factors: first, the failure
toobtainlastingresults through any ot her neans and second, the
internal differences wthinthe NBAitself inwhichthewealthy |and-
owni ng farners of N nar regi onin Madhya Pradesh are nore |ikely
to pressure NBAto enter formal politics, whilethetribal s appear
less likely todosoduetotheir cal cul ations of howeffective they
wouldbeinelectoral politics.”” Watever be the reason behi nd t he

71 Interview with Prashant Bhushan, counsel for NBA, 17 February 2004.

72 Id.

73 1d. The petition came before a bench consisting of Justices Variava, Santosh Hegde and Kirpal. Id.

74  This was filed just a few months ago. Id.

75 ‘Gujarat given permission to raise Narmada dam height’, The Hindu, March 17, 2004.

76 Kalpana Sharma, ‘Medha Patkar forms political front’, The Hindu, March 18, 2004.

77 For adiscussion of the internal tensions within the NBA's constituencies, see Baviskar (1995); Jayal
(2001) 216.
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neww nds of change, it is afactor that nust be taken i nto account
when assessing the limts of lawand institutions concerned wth
fornal political participation, inprocesses of counter-hegenonic
gl obal i zat i on.

V ASSESSI NG THE ROLE OF LAW I N THE NBA
STRUGGLE

Wat can one nake of the rol e of | awin the Narnada val | ey struggl e?
Wiat was the i npact of the struggle onlawitself? Thedifficulties
i n answering t hese questions nust be evident. Not only has the
struggleinthe valley been both | ocal and transnational at the sane
tine, it has extended over alongtine. Assuch, it ishardtoconeto
any snap j udgrent s about the rel ati onshi p between | aw and t he
Narnada val | ey struggl e. To beginwth, one coul d start by debunki ng
nmany conmmon supposi tions about the rel ati onshi p bet ween | aw and
social novenents. FHrst, itisclear that lawis very rel evant to social
nmoverrent struggl es both in shaping the political opportunity
structures that noverent s have at specific nonents and al soin
sanctifying and |l egitimating the identities and strategi es that
nmoverrent s depl oy. Thi s concl usi on shoul d be seen agai nst the
common soci al science predilectionto either take lawfor granted
or todismssit asirrelevant tosocia struggl es (Fernandes and Verl ey
1998: Introduction). Inthe Narnmada val |l ey struggl e | awwas al ways
very relevant. Fromprivate lawrelating to | and acquisitionto
constitutional rightstointernational hunanrights law the strugg e
inthe vall ey was profound y affected. The political opportunities
for the struggl e were severel y constrai ned by private |l aw for i nstance,
inthekind of clainsthat the novenent coul d advance | egitinately
wthinthe system Wileprivatelawandregulatory lawrelatingto
envi ronnment were nore rel evant duringtheinitial years of the
struggl e, international | awbecane nore rel evant afterwards and
constitutional |awwas crucial in nore recent years.

Second, the neaning of ‘law has changed irrevocabl y from
anormative order wthinterritorial statesto aglobal normative
order. As such one shoul d have a broad framework that i s capabl e of
appreciating thelocal and gl obal engagenents between | awand soci al
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novenents. This coul d be contrastedtotraditional assessnents of
therol e of | awin soci al movenent struggl es whi ch renai n centered
onnational law |nthe case of the Narnada val | ey struggl e, | aw
operated at virtually all concei vabl e | evel s and t he rol e of
international |awwas crucial. Third, the‘law that social novenents
engage w th includes not only state law but inter-state, sub-state
and non-state |l awas wel|. Therefore, the question of whether | aw
can be ermanci patory (Sant os 2002: chapter 9) cannot be answered
easi |y but depends on t he dynam cs between various | evel s of | aw
Inthe case of the struggl einthe Narnada val | ey, operative tensions
between | awat different | evel s wereresol ved differently at different
tines, largely due to the inpact of the struggle onthelaw For
exanpl e, the rel ati onshi p between i nternational | awand nati onal
| awwas resol ved i n favor of the forner when the Wrl d Bank was
still involvedwththe project until 1993, but the dynam cs sharply
changed after the struggl e inthe vall ey succeeded i n conpel i ng t he
Vorld Bank to pull out. Fourth, therole of donestic institutions,
especi al |y that of the judiciary, cannot be takenfor granted. This
nust be seen agai nst t he background of i nt ense debat es about whet her
donesti c courts hel p or hinder soci al novenents (Rosenberg 1991;
Epp 1998; S egel 2002) i nwhi ch opi nions tendto be cast inan either-
or fashion. This seens problenmatic and what is norelikelyis that
donmesti c courts coul d bot h hel p and hi nder a noverent. Wile
national |egal cul tures wthinwhichthe judiciaries function are
i nportant, the assessnent of theroleof judiciaryinsocia novenent
struggl es becones nore difficult due tothe longevity of social
novenent struggl es. Another crucial issueisthe tension between
the | ogi c of judicial decision-naking and novenent politics. In
boththeir finality andtheir tenporal aspects, judicial decisions work
agai nst the | ogi c of novenents whi ch do not easily accept finality
whil e the courts find the duration and continuity of socia novenents
hardtofit intotheir adversaria node of resol ving disputes. Inthe
Narnada val | ey struggl e, all these propositions were proved to be
true

Looki ng at the rel ati onshi p between | awand t he Nar mada
val | ey struggl e through t hese i ssues, one coul d begi nto cone to sone
conclusions. In order to nake sense, however, these concl usi ons
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w Il havetorest onaframework that i s broader than sinply the
question: did the nmovenent achi eve a change i noutcome by its
engagenent with the law? One al so has to take two ot her di nensi ons
of eval uation, nanely, whether the novenent | ed to any change in
t he process of deci si on-naki ng, and whet her the novenent was abl e
to change theval ues that underliethedispute.”™ Using this triangul ar
framewor k of out come change, process change and val ue change,
one coul d cone to the fol I ow ng concl usi ons.

The struggl e did | ead t o out cone change but this was nore
evident at theinternational |evel. The NBA s invol venent ledtothe
pul | out of the Wrld Bank fromthe project, and the establ i shnent
of the World Commi ssi on on dans whi ch has significantly
contributedtothe gl obal public policy di scourse on devel opnent .
At the donestic | evel, the naj or successes of the struggl e i ncl uded
W nning a better resettlenent and rehabilitation policy fromQy arat
in 1988 and the stay order of the Suprene Court in My 1995 but
judging by the overal | outcone, the struggle failed. The juggernaut
of construction of the damand t he di spl acenent coul d not be st opped.
The struggl e had a noder at e i npact on deci si on- maki ng pr ocess,
both at theinternational and donestic levels. The struggleledto
the est abl i shrent of the Conpl ai nts panel at the Wrld Bank in
1993, anewinformation policy at the Wrld Bank to i nprove
transparency and t he support of the World Bank for the Wrld
Gonmi ssi on on Dans. At the donestic |l evel, the struggleledtothe
establ i shnent of the environnmental and rehabilitation sub-groups
of the NCAas well as the Gievance Redressal Authoritiesinthe
three stat es concerned. The deci si on- nmaki ng process rel atingto
| arge proj ects had been somewhat denocrati zed at the i nternational
and donesti c | evel s, but not as much as the NBAhoped. Interns of
val ue change, the struggl einthe vall ey has perhaps had better success
ingeneral, and nore so at the international |evel. The norns
rel atingto sustainabl e devel opnent have been si gni ficantly af fected
by the struggl e i nthe val | ey (Khagram2002) because t he cul t ural
di mensi ons of count er - hegenoni ¢ gl obal i zationin this area have
been shaped by the struggle. Hinanrights norns relating tointernal
di spl acenent are begi nning to be changed t o i ncl ude devel opnent -

78 | borrow this framework from Rochon and Mazmanian (1993).
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i nduced di spl acenent (Robi nson 2002), while forei gninvestors shy
away froml arge projects whi ch have significant social and
environnental costs. A the donestic level, thestruggl e hasledto
nuch pol ari zat i on bet ween gr oups who have di anetrical Iy di fferent
noral conpasses on i ssues rel ating to devel opnent and its costs,
but has not been ableto haveits val ues prevail. However, it cannot
be deni ed that the struggl e has had a count er - hegenoni ¢ ef f ect at
the donestic level inlIndia.

M. CONCL USI ON

Thi s paper has anal yzed the rol e of | awand courts i n counter
hegenoni ¢ gl obal i zati on by exanini ng the rel ati onshi p bet ween | aw
and t he struggl e agai nst di spl acenent inthe Narnada val | ey i n I ndi a,
especi al |y that of therol e played by NBA The struggl e beganinthe
early 1980s agai nst a nassi ve river val | ey devel opnent schene al ong
Indi a2’ s Narnada ri ver consi sting of hundreds of dans, whi ch pl anned
tofloodthelands of bothtribal s and prosperous farners across three
states, Qujarat, Maharashtra and Madhya Pradesh. Atransnati onal
coalitionwas forned to fight the displ acenent and envi r onnent al
destructionandit | edto maj or successes includingthe pull out of
the Wrl d Bank fromthe project. The success of the novenent
conti nued when it obtained a stay order fromthe Suprene Court
agai nst further construction of the damin 1995. However, a naj or
bl owwas st ruck when t he Suprene Gourt cancel | ed the stay order in
1999 and passed an adver se rul i ng agai nst t he novenent i n 2000.
The struggleinthevalleyis nowfocusingonfornal el ectoral politics
as a naj or avenue of action.

The rol e of lawinthe struggl e was conpl ex. |t was conduct ed
at multiplelevels, usingdifferent alliances and tactics, over two
decades. Wil e t he nmoverrent succeeded i n havi ng a si gni fi cant
i npact on the val ues that underlie t he devel opnent di scourse,
especially at theinternational |evel, the novenent was unabl e to
have much success donestically. The rol e pl ayed by t he donesti c
judiciary inthis outcone was crucial. M concl usi ons chal | enge
conventional debates about the rol e of | awin soci al novenent
struggl es, as well as the i mpact of social novenents on the naki ng
and enforcenent of |awitself.
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